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HE Book on the e Engliſh Colflitation, of Wich 
a new Edition is here offered to the Publie, was 
© firſt written in French, and publiſhed in Holland. Se- 
veral perſons have aſked me the queſtion, How'T came 
nb} think of treating ſuch a ſubje& ? ? One of the'firſt - 
2; _ things in this Country, that engages the attention of 
a ſtranger who is in the habit of obſerving the objects 
121 50 him, 1 is the peculiarity of its Government: 1 
had moreoyer been lately a witneſs of the broils which 
ad for ſome time prevailed in the Republican, which 
4 wall was born, and of the revolution by which they were 
: terminated; . Scenes of that kind in aà State which, 
—— mall, is independent, ; nd contains within it. 
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| : d ſelf the principles of its motions, had naturally given me 


© ſome competent. inſight into the firſt real principles of 
Governments: owing to tlus circumſtance, and perhaps 
- alfo to ſome moderate ſhare of natural abilities, I was en- 
- abled to perform the taſk I had undertaken, With tolera- 


5 ble faceeſs, I was twenty ſeven years, old when I firſt 


N 


Came o chis Copniry: after baving been in it only a year, 
5 i} began 10 Write 1 Which: 1publiſhed'a about nine 


1 


months aftetwards: and haue Unce been ſurpriſed to find 
Jhat I bad committetl fo few errors of a certain kind: I 
| 8 certainly was fortunate 1 in Name to > enter r deeply into 
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hole articles with which I was not ſuſficiently ac- 
quannted.. Deen ned 1002: 
© The Book met 'with racher a favourable reception on 
the Continent ; ſeveral ſucceſſive Editions having been 
made of it. And it alſo met here with approbatian, even 
from Men of oppoſite parties; which in this Country was 
no ſmall luck for a Book on ſyſtematical politics. Allow: - 
ing that there was ſome connection and clearneſs, as well 
as novelty, in the arguments, I think the work was of 
ſome peculiar utility, if the epoch at which it was publiſh. 
ed is confidered ; which was, though without any defign 
from me, at the üme when the diſputes with the Colo- 
nies were beginning to take a ſerious turn, both here and 
in America. A work which contained a ſpecious if not 
thoroughly true, confutation of thoſe political notions by 
the help of which a diſunion of the Empire was endea- 
-voured to be promoted (which confutation was moreo- 
wer noticed by Men in the higheſt places,) ſhould have 
procured to the Author ſome ſort of real encourage- 
ment; at leaſt the publication of it ſhould not Eave drawn 
him into any inconvenient ſituation. When my enlarged: 
Engliſh Edition was ready for the preſs, had I acquainted. 
miniſters that I was preparing to boil my tea-kettle with - 
it, for want of being able convemiently to afford the 
expence of printing it, I do not pretend to ſay what 
their anſwer would 5205 been; but I am firmly of opi- 
nion, that, had the like arguments in favour of the exiſt. 
ing Government of this Country, againſt republican prin- 
ciples, been ſhewn to Charles the Full, or his Miniſters, 
at a certain period of his reign, they would have very wil- 
lingly defrayed the expences of the publication. —In de- 
Fett, of encouragement from Great Men (and even from 
Bookſellers) I had reſourſe to a ſubſcription ; and my 
having.expefted any ſucceſs from ſuch a plan, ſhews that 
my knowledge of ihis Country was at that time but very 
NT ob 2007-790. Woe gre ee ne 
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In regard to two Subſcribers in particular, I was, I cone 


fels, ſadly diſappointed, —Thovgh all the Bookſcllers in Lon - 
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After mentioning the advantages with which my Work 
has not been favoured, it is however juſt I ſhould give an 
account of thoſe by which it has been attended. In the 


1990 een eee * | TOs 
don had at firſt refuſed to have any thing to do with my 
Engliſh Edition (notwithſtanding the French work was ex- 
tremely well known,) yet, foon after I had thought of the 
expedient of a Subſcription, I found that two of them, who 
are both living, had began a tranſlation, on the recommend- 
ation, as they told me, of a noble Lord, whom they named, 
who had, till a few years before, filled one of the higheſt of- 
fices under the Crown. I paid them ten pounds, in order to 
engage them to drop their undert. king, about which 1 un- 
derſteo they already had been at ſome expence. Had the 
Noble Lord in queſtion favoured me with his ſubſcription, I 
would have celebrated the generoſity and munificence of my 
Patron; but as he did not think proper ſo to do, I ſhall on- 
y obſerve that his recommending my work to a Bookſeller, 
colt me ten pounds. 156 14] 
At the time the above ſubſcription for my Engliſh Edition 
was adyertifing, a copy of the French work was aſked of me 
for a Noble Earl, then inveited with a high office in the State; 
none being at that time to be found at any Bookſeller's in 
London, I gave the only copy I had (the conſequence was, 
that I was obliged to borrow one, to make my Engliſh edi- 
tion from ;) and 1 added, that I hoped his Lordſhip would 
honour'me with his ſubſcription. However, my hopes were 
here again confounded. As a gentleman, who oontinues to 
fill an important office under the Crown, accidentally inform- 
ed me about a year afterwards, that the Noble Lord here al- 
luded to, had lent him my French work, I had no doubt 
left that the copy I kad delivered had reached his Lordſhip's 
hand; I therefore preſumed to remind him by a letter, that 
the Book in queſtion had never been paid for; at the ſame 
time apoligia ing for ſuch liberty from the circumſtances in 
which my late Engliſh Edition had been publiſhed, which 
did not allow me to loſe one copy. I muſt do his Lordſhip 
(who 18 moreover a Knight of the Garter) the juſtice to ac- 
knowledge, no later than a week aſterwards, he ſent two half 
crowns for me to a Bookſcller's in Fleet-ſtreet. A Lady 
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firſt place, as is above ſaid; Men of high rank have con- 
deſcended to give their approbation to it; and I take this 
opportunity of returning them my moſt humble acknow- 
ledgements. In the ſecond place; after the difficulties by 
| which the publication of the Book "had been attended 
and followed, were overcome, I bagan te ſhare with'Book- 
fellers in the profits ariſing from the fale of it. Theſe: 
profits I indeed thought to be but ſcanty and ſlow: but 
then I conſidered this was no more than the common 
complaint made by every Trader in regard to his gain, as 
welt as by every Great Man in regard to his emoluments 
and his penſions. After a courſe of ſome years, the net 
balance formed by the profits in queſtion amounted to 2 
certain ſum, proportioned to the bigneſs of the perform. 
| ance. And, in fine, I muſt add to the account of the 
many favours I have received, that I was allowed to car- 
ry on the above buſineſs of ſelling my book, without any 
objektion being formed againſt me from my not having . 
ſerved a regular apprengecftap, and without being mo- 
leſted by the Inquiſition.—Several Authors have choſen 
do relate, in Wruings publiſhed after death, the perſon- 
al advantages by which their performances had been fol- 
lowed: as for me, I have chought otkerwiſe ; and, fear- 
ing that during the latter part of my life I may be other- 
wile engaged, I have preferred to write now the account 
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brought them in a coach, who took a ceipt. As the was, 
by the Bookſeller's account, a ine Lady, though not a Peer- 
eſs, it gave me much concern that I was not prefent to de- 
77 pet mylelt, 7+ 5 nf HOI rages 

At the ſame time I mention the noble. Earl's great punc- 
tuality, I think I may be allowed to tay a WO rdor my Own me- 
rits. J waited, before I preſumed to trouble his Lordſhip, till 
I was informed, that a peuſion of. four thouſand pounds 
was ſettled upon' bin (1 coul.Thave wiſhed een iy own 
Creditors had, about that time, ſhewn the like tenderneſs to 
me,) and 1 moreover gave him time to receive the fieſt” 


\ / 


© 
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of my ſuccefſes.in this Country, and to ſee it printed while 


I ſhall add to the above narrative (whatever the Read- 


er may. be pleaſed to think of it) a few obſervations of ra- 
iber a more ſerious kind, for the ſake of thoſe perſons 


who. Judging themſelves to be poſſeſſed of abilities, find 
they are negleQed by thoſe having it in their power to do 
them 0 nal ſervices, and ſuffer themſelves to be 
mortified by it. To hope that men will in earneſt aſſiſt 
in ſeiting forth the mental qualifications of others, is an 
expeRation which, generally ſpeaking, muſt needs be 
Fun wes To procure one's notions and opinions to 
be attended to, and approved, by the circle of one's ac- 
3 is the univerſal wiſh of Mankind. To dif- 
ſe theſe notions farther, to numerous Parts of the Pub. 


lic, by means of the preſs or by others, becomes an ob- 


jekt of real ambition; nor is this ambition always propor- 
tioned to the real abilities of thoſe who feel it ; very far 
from it. When the approbation of Mankind is in queſti- 
on, all perſons, whatever their different rafiks may be, 
eon{ider themſelves as being engaged in the ſame career: 
they look upon themſelves as being candidates for the ve- 

5 oe kind of advantage: high and low, all are in that 
reſpeC in a ſlate of primeval equality; nor are thoſe who 


are likely to obtain ſome prize, to expect much fayour 


from the others. 6 

This deſire of having their ideas communicated to, and 
approved by, the Public, was very prevalent among the 
Great Men of the Roman Commonwealth, and after- 
wards with the Roman Emperors; however imperfect 
the means of obtaining theſe ends might be in thoſe days, 
compared with thoſe which are ufed in ours. The ſame 
deſire has been ny remarkable among modern Eu- 
ropean kings; not to ſpeak of other parts of the World; 


and a long catalogue of Royal Authors may be produced. 


Miniſters, eſpecially after having loſt their places, have 
ſhewn no leſs inclination than their Maſters, to convince 
Mankind of the reality of their knowledge. Noble Per- 


„ _ ADVERTISEMENT. 


ſons of all denominations have increaſed the catalogue. 
And, to ſpeak of che Country in which we are, there is 
it ſeems no good reaſon to make any exception in regard 
to it; and Great Men in it, or in general thoſe who are 


at the bead of the People, are we find ſuſhiciently anxi- 
ous about che ſucceſs. of their Speeches, or of the printed 


performances which they ſomelimes condeſeend io lay be- 
tore the Public; nor has it been every Great Man wilh- 
ing that a compliment may be paid to his perſonal Know- 


ledge, chat has ventured to give ſuch laſting ſpecimens. 


» ab-* 


Several additions were made to this Work, at the time 
I gave the fiiſt Engliſh Edition of it. Beſides a more ac- 


_ curate diviſion of the Chapters, ſeveral new notes and 


paragraphs, were inſerted in it; for inſtance, in the 11th 
Chapter of the 2d Book; and three new chapters, the 
15th; 16th, and 17th, amounting to about ninety pages, were 
added to the lame Book. Theſe three additional chapters 
never having been written by me in French, have Been 


inſerted in the third edition made at Amflerlam, trauflat- 
ed by a per ſon whom the Dutch Bookſeller employed for 
that purnoſe : as I never had an opportunity to peruſe 
2 copy of that Edition, I cannot ſay how well the Tranſ. 


lator has performed bis taſk, ' Having now pafted with 
che copy-right of che Book, I have farther added four new 


Chapters 10 it (10, 11. B. I. 19, 20, B. II.) by way of 
takiag a final leave of it ; and in order the more complete- 


ly to eſlect this, I may perhaps g've, in a few months, a 
French Edi ion of the ſame (which I cannot tell why I 
have not done ſogner,) in which all the above-mentioned 


züldilions, tranſlated by mylelf, mall be inſerted. 


In one of the {ormer additional Chapters (the 17h, B. 
IJ.) mention is made of 2 peculiar | circumſtance attending 
the Englith Government, conſideted as a Monarchy, 
which is the ſolidity of the power of the Crown. As one 


proof of this peculiar ſolidity, it is remarked, in. that 
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18 Chapter, that all the Monarchs who ever exiſted, in any 
4 part of che world, were never able to maintain their 
re ground againſt certain powerful ſubjects (or a combi- 
47 nation of them,) without the alſiſtance of regular forces 
* at their conflant command whereas it is evident that the 
BY power of the Crown, in England, is not at this day ſup- 
* ported by ſuch means; nor even had the Engliſh Kings a 
7 guard of more than a few ſcores of Men, when their pow- 
OE er, and the exertions they at times made of it, were e- 
i qual to what has ever been related of the moſt abſolute 
Roman Emperors. f 5 | 
The cauſe of this peculiarity in the Engliſh Govern- 
a7 ment is faid, in the ſame Chapter, to lie in the circum- 
Fi flance of the great or powerful Men in England, being 
53 divided into two dillintt Aſſemblies, and at the {ame time, 
7 ia the principles on which ſuch a diviſion 18 formed. 'To 
B attempt to give a demonſtration of this aſlertion other- 
391 wife than by facts (as is done in the Chapter here alluded 
450 to) would lead into difficulties which the Reader is little 
44 aware of, In general, the. Science of Politics, conſidered 
* as an exact Science, that is to ſay, as a Science capable of 
7 atual demonſtration, is infinitely deeper than the Reader 
77 ſo much perhaps as ſuſpects. The knowledge of Man, on 
1 _ which ſuch a Science, with its preliminary axzoms and de- | 
ih Juuttons, is io be grounded, as hitherto remained ſurpriſing- N 
Wy ly imperfect: as one inſtance, how little Man is known to- 
. himſelf, it might be mentioned, that no tolerable explana- 
12 tion of that contivued human phenomenon laughter, has f 
OS been given, as yet; and the power ful complicate ſenſation | 
; 1 which cach fex produces in the other, ſtill remains an e- 43 
ed qually inexplicable myſtery. + ES | 
To conclude the above digreſſion (which may do very | 
B. well for a Preface) I ſhall only add, that thoſe Specula- | 
Js tors who. will amuſe themſelves in ſecking for the ge- | 
. monſt ration of the political Theorem above expreſſed, 'F 
58 Will thereby be led through a field of obſervations which | 
ER they will*at firſt little expect; and in their way towards 


altzining ſuch demonſtration, will find the Science, com- 


% 


— 
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monly called Metaphyſics, ' to be at beſt but a very 

faperficial one, and that the Mathematics, or at leaſt 
the mathematical reaſonings hitherto uſed by Men, 
are not ſo completely free from error as has been 
thought “. | | „ 

Out of the four Chapters added to the preſent Edi- 
tion, two (the roth and 11th, B. I.) contain, among other 
things, a few ſtrictures on the Courts of Equity; in 
which I wiſh it may be found I have not been miſtaken : 
of the two others, the one (19th, B. II.) contains a few 
obſervations on the attempts that may in different circum- 
ſtances be made, to ſet new limits on the authority of the 
Crown; and in the 2pth, a few general thoughts are in- 
troduced on the right of taxation, and on the claim f 
the American Colonies in that reſpect. Any farther ob. 
ſervations I may hereafter make on the Engliſh Govern- 
-ment, ſuch as comparing it wich the other Governments 
of Europe, and examining what difference in the man- 
ners of the inhabitants of this Country may bave reſult 
from it, muſt come in a new Work, if I ever undertake 
to treat theſe ſubjes. In regard to the American diſ- 
putes, what 1 may hereafter write on that account, will 
be introduced in a Work which 1 may at ſome future 
time publiſh, under the title of Hiſtoire de George Trots, 
Noi d Angliterre, or, perhaps, of Hiſtoire d' Angleterre, 
depuis Pannee 1765 (that in which the American Stamp 


Certain errors that are not diſcovered, are, in ſeveral 
_ caſes, compenſated by others, which are equally unper- 
ceived. WE | 
Continuing to avail myſelf of the indulgence an ' Author 
has a right to claim in a Preface, I ſhall mention, as a far- 
ther explanation of the peculiarity in the Engliſh Govern- 
ment above alluded to, and which is again touched upon in 
the Poſtſcript to this Advertiſement, that a Government may 
be conſidered as a great Ballet or Dance, in which, the ſame 
as in other Ballets, every thing depends on the diſpoſition of 
the figures. : 1 ta 
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- Notwidhftanding. the Intention - above expreſſed, of. 
making no additions to the preſent Work, I have found 
it neceſſary, in the preſent new Edition, to render ſome- 

what more complete the xviith Chapter, B. II. on the 
peculiar foundations of the Engliſh Monarchy, as a 
Monarchy, as 1 found its tendency not to be very well 
underſtood ; and, in fact, that Chapter contained little 


xiiĩ 


more than hints on the ſubje& mentioned in it: the taſk, 


in the courſe of writing, has increaſed beyond my ex- 
pedtation, and has ſwelled the Chapter to about forty pag- 
es beyond what it was in the former Edition, ſo as almoſt 
to make it a kind of a ſeparate Book by ſelf, The Read- 
er will now find it in ſeveral remarkable new inſtances 
to prove the fact of the peculiar fability of che executive 
and eſpecially a much 
more complete delineation of the advantages. that reſult 


power of the Britiſh Crown; 


from the ſtability in favour of public * +. 


tf A certain Book written in French, on the ſabje& of 
the American diſputes, was, I have been told, lately attri- 
buted to me, in which I had no ſhare. 


f For the ſake of thoſe Readers who like exactly to know 
in what one Edition of a book differs from 8 1 ſhall . 
mention, that three new pages have allo been added in the 


ry Chapter, beſides a few ſnort notes in che confic of the 
ork. 


— 


— — 


: 

1 

i 

' 
'F 
: 
{ 

{ 

? 

1 


| nv ADVERTISEMENT. 


Theſe advantages may be enumerated as follows. I, 


The numerous reſtraints the governing authority is able 
to bear, and extenſive eh it can afford to allow tie 


s mk «©: 2 


ture. IV. The power to Bear the conſtant union of 
all orders of Subjects again{l its prerogative. V. The 


freedom allowed to all individuals to take an active part 
in Government concerns. VI. The firit impartiality 
with which Juſlice is dealt to all Subjects, without any 
reſpett whatever of perſons. VII. The Tenity.of the 


criminal Jaw, both in regard o the mildnels of punilh- 


ments, and ihe frequent rcmitting of them. VIII. The 


ſtrict compliance of the governing Authority with the 
letter of the law. IX; The needleſſneſs of an armed force 


to ſupport itſelf by, and as a conſequence, the aal 


ſubjection of the Military to the Civil power. 

The above-mentioned advantages are peculiar to the 
Engliſh Government. To attempt to imitate them, or 
transfer them into other Countries, with-that degree of 


extent to which they are carried in England, without at 
the ſame time transferring the whole order and con- 


junction of circumſtances in the Engliſh Government, 


would prove unſuccelsful attempts. Several articles of 


Engliſh hberty already appear Lnpralicalye to be pre- 


ſerved in the new American Commonwealths. The Iriſn 


Nation have of late ſucceeded to imitate Kren very 


important regulations in the Engliſh Government, and 


aue very defirous to render the aſlimilation complete * ' 


yet, it is poſſible, they will find many inconveniences o 
ariſe ſrom their endeavours, which do riot take place in 


England, notwithſtandiny the very great general ſimilari. 
ty of circumſtances in the two kingdoms in many rel- 
peas, and even alſo, we might add, notwithflanding the 
reſpetiable power and weight the Crown derives from its 
Britiſh dominiont, both for defending 1 its prerogative in 
Ireland, and preventing anarchy. I ſay, the ſimilarity in 
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many reſp:As between the two kingdoms ; for this re- 
ſemblance may perhaps fail in regard to ſome important 


points: however, this is a ſubject about which I ſhall 
not attempt to ſay any thing, not having the necelilary 


information. 3 | 
Te laſt Chapter in the Work, concerning the nature 


of the Diviſtons that take place in this Country, 1 have. 


ſeft in every Engliſh Edition as I wrote it at firſt in 


French. With reſpe& to the exact manner of the De- 


bates in Parliament, mentioned in that Chapter, I ſhould. 


not be able to ſay more at preſent than I was at that time, 
as I never had an opportunity to hear the Debates in 
either Houſe. In regard to ihe Diviſions in general to 
which the ſpirit of party gives riſe, I did perhaps the 
bulk of the People ſomewhat more honour than they 
really deſerve, when I repreſented them as being free 
from any violent diſpoſitions in that reſpe£ft : I have ſince 


ſound, that, like the bulk of Mankind in all Countries, 


they ſuffer themſelves to be influenced by veheinent pre- 
poſnions for this or that fide of public queſtions, com- 
monly in proportion as their Knowledge of the ſubjects 
is imperſect. It is however a fact, that their political 
prepolſeſſions and party ſpirit are not productive in this 
Country, of thoſe dangerous conſequences which might 


be feared from the warmth with which they are ſome- 
times manifeſted, But this ſubjett, or in general the 


ſubjeQ of the political quarre's and diviſions in the coun- 
try, 18 not an article one may venture to meddle with 
in a ſingle Chapter; I have therefore let this ſubſiſt, 
without touching 1t, DS 

I ſhall however obſerve, before I conclude, that there 


is an accidental circumltance in the Engliſh Government, 


which prevents the party ſpirit by which the Public are 
uſually influenced, from producing thoſe laſting and ran- 
corous diviſions in the Community which have peſtered 
lo many other free States, making of the ſame Nation as 
it were two diſlinft People, in a kind of conſtant warfare 
with each other. The circumſtance I mean, is, the fre- 
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quent reconciliations (commonly to quarrel again after- 
ward) chat take place between the Leaders of parties, by 
which the moſt violent and ignorant Claſs of their. parti- 
ſans are bewildered, and made to loſe the ſcent: By 
the frequent coaliuons between Whig and Tory Leaders, 
even that party diſtinction, the moſt famous in the Eng- 
liſh Hiſtory, has now become uſeleſs: the meaning of 
the words has thereby been rendered ſo perplexed that 
nobody can any longer give a tolerable definition of them; 
and thoſe perſons who now and then aim at gaining po- 
pularity by claiming the merit of belonging to either 
panty; are ſcarcely underſtood. The late Cpalilion between - 
two certain Leaders has done away and prevented from” 
ſettling, that violent party ſpirit to which the adminiſtra. 
tion of Lord Bute had given riſe, and which the Ame- 
rican diſputes had carried ſtill farther. Though this 
Coalition has met with much obloquy, I take the liberty 
to rank myſelf in the number of its advocates, fo far as 


the cireumſtance here megtioned- : 
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INTRODUCTION. = 
| HE fpirit of Philoſophy which peculiarly diſtinguiſhes 


| the preſent age, after having corrected a number of 
errors fatal to Society, ſeems now to be directed towards 
the principles of Society itſelf ; and we ſee prejudices va- 
niſh, which are difficult to overcome, in proportion as it 
is dangerous to attack them *. This riſing freedom of 
ſentiment, the neceſſary fore-runner of poliucal freedom, 
led me to iniagine that it would not be unacceptable to 
the Public, to be made acquainted with the principles of 
a Conſtitution on which the eye of curioſity ſeems now 
to be uniyerſally turned; and which, though celebrated 


As every popular notion which may contribute to the 
ſupport of an arbitrary Government, is at all times vigilantly 
protected by the whole ſtrength of it, political prejudices, are, 
laſt of all, if ever, ſhaken off by a nation ſubjected to ſuch a 
Government. A great change in this reſpect, however, has 
of late taken'place in France, where this book was firſt pub- 
liſhed, and opinions are now diſcuſſed there, and tenets avowed, 
which, inthetime of Lewisthe Fourteenth, would have appear- 
ed downrightblaſphemy ; it is tothis 2 alluſion is made above. 
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as a model of perfection, is yet but little know to its ad- 
Aren „ e ee e e ee e ee 

I am aware that it will be deemed preſumptuous in a 
Man who has paſſed the greateſt part of his life out of 
England, to attempt a dehneation of the Engliſh Govern- 
ment; a ſyſtem which is ſuppoſed to be ſo complicated 
as not to be underſtood or developed, but by thoſe who 
. been initiated in the myſteries of it from their in- 

ancy. 14 | 2 

But, though a foreigner in England, yet, as a native of 
a free Country, I am no ſtranger to thoſe circumſtances i 
which conſtitute or Charatteriſe Liberty. Even the 

great diſproportion between the Republic of which I am 
a member, and in which I formed my principles, and the 
Britiſh Empire, has perhaps only contributed to facilitate 


my political inquiries. {eh vt O46 iy 
As the Mathematician, the better to difcover the pro- 
portions he inveſtigates, begins with freeing his equation 
from coefficrents, or ſuch other quantities as only perplex 
without properly conſtituting it, —ſo it may be advantage- 
ous to the inquirer after the cauſes that produce the equi- 
librium of a government, to have previouſly ſtudied them, 
diſengaged from the apparatus of fleets, armies, foreign 
trade, diſtant and extenſive dominions ; in a word, from 
all thoſe brilliant circumſtances which ſo greatly affect 
the external appearance of a powerful Soctety, but have 
no eſſential connection with the real principles of it. 
It is upon the paſſions of Mankind, that is, upon cauſes 
which are unalterable, that the action of the various parts 
of a late. depends. The machine may vary as to its di- 
menſions, but its movement and acting ſprings ſtill re- 
main intrinſically the ſame; and that time cannot be con- 
ſidered as loſt, which has been ſpent in ſeeing them act 
and move in a narrower circle.” - INOS 
One other conſideration I will ſuggeſt, which is, that 
the very circumſtance of being a foreigner, may of itſelf 
be attended, in this caſe, with a degree of advantage. 
The Engliſh - themſelves (the obſervation cannot give 
them any offence) having ges open, as I may ſay, 
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1 | upon their liberty, from their firſt entrance into life, are 


perhaps too much familiariſed with its enjoyment, to in- 
quire, with real concern, into its cauſes. Having ac- 
quired practical notions of their government, long before 
they have meditated on it, and theſe notions being ſlow- 


ly and gradually imbibed, they at length behold it without 


8 any high degree of ſenſibility ; and they ſeem to me, in 
1 | this reſpect, to be like the recluſe inhabitant of a palace, 


who is perhaps in the worſt ſituation for attaining a com- 
plete-idea of the whole, and never experienced the ſtrik- 


you pleaſe, like a Man who, having always had a beau- 


WT tiful and extenſive ſcene before his eyes, continues {or 


ever to view it with indifference. 
But a ſtranger, beholding at once the various parts of 
a Conflitution diſplayed before him, which, at the ſame 


15 time that it carries liberty to its height, has guarded a- 


gainſt inconveniences ſeemingly inevitable, beholding in 
ſhort thoſe things carried into execution, which he had 
ever regarded as more deſirable than poſſible, he is ſtruck 
with a kind of admiration; and it 1s neceſſary to be thus 
ſtrongly affected by objetts, to be enabled to reach the 


2 | general principle which governs them. 


Not that 1 mean to inſinuate that I have penetrated 


with more acuteneſs into the Conſtitution of England 


than others; my only deſigu in the above obſervations, 


S was to obviate an unfavourable, though natural, prepoſſeſ- 


ſion ; and if, either in treating of the cauſes which ori- 
ginally produced the Engliſh liberty, or of thoſe by which 


it continues to be maintained, my obſervations ſhould be 
found new or ſingular, I hope the Engliſh reader will 


not condemn them, but where they ſhall be found incon- 
ſiſtent with Hiſtory, or with daily experience. Of rea- 
ders in general I alſo requeſt, that they will not judge of 
the principles I ſhall lay down, but from their relation to 
thoſe of human nature: a conſideration which is almoſt 
the only one eſſential, and has been hitherto too much 


neglefted by the Writers on the ſubject of Government. 


> oy | 
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* THE CONSTITUTTIoN 
Cauſe of he liberty de a wenge, feu 
difference between the Government of England, and that 
_ of France, —In England, the great r of the Crown 
under the Norman Kings, created dn union between the 


- Nobulity and the People. 
XX HEN the Romans, attacked on all fides by the 


VVV Barbarians, were reduced to the neceſſity of de- 
fending the centre of their Empire, they abandoned Great 
Britain as well as ſeveral other of their diflant provinces. 
The iſſand, thus left to itſelf, became a prey to the Nations 
inhabiting the ſhores of the Balic,; who,baving firſt de- 
_ *Hroyed the ancient inhabitants, and for a long time reci- 
procally annoyed each other, eſtabliſhed ſeveral Sovereign- 
ties in the ſouthern part of the Hang, afterwards called 
England, which at length were united, under Egbert, into 
, è e 121 K 
I The ſucceſſors of this Prince, denominated the Anglo- 
Saxon Princes, among whom Alfred the Great and Ed-, 
ward the Confeflor are particularly celebrated, reigned for 
about two hundred years; but, though our knowledge of 
the principal events of this early period of the Engliſh 
Hiſtory is in ſome degtee exact, yet we have but vague 
and uncertain accounts of the nature of the Government 
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which thoſe nations introduced. | 
Ii appears to have had little more affinity with the pre- 
ſent, Conſtitution, than the general relation, common in- 
| deed to all the Governments eſtabliſhed by the Northern 
Nations, that of baying a King and a Body of Nobility ; 
and the ancient Saxon Government is“ left us in tory (to 
uſe the expreſſions of Sir William Temple on the ſubjett) 
but like ſo many antique, broken, or. defaced pictures, 
which may {till repreſent ſomething, of the cuſtoms and 
- *faſhiotis of thoſe ages, though liule of thg true lines, pro- 
% portions; of reſemblance #7" 7 


dee his Introduktian to the Hiſtory of England. 
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I is at the era of the Conqueſt, that we are to look for 
dee real foundatibn ofthe ax Conſtitution. From 
Ant period; ſays Spelman, novus ſeclorum naſcitur grdg v. 
Wilm of Normandy, having defeated fad ade 
= . himſelf maſter of the Crown, ſubverted. the ancient fabric 
= - of he Saxon Legiſlation ; he exterminated; 6r expRlied, 
] the former occupiers of lands, in order to Arſtriate iheir 
poſſeſſions among his followers ; and eſtabliſhed'the feu- 
| Hal ſyſtem of Government, as better adapted to Bis ſitia- 


competent idea. 
an OS} 13 


A See Spelman, Of Parliamenti.—It has been a favour. 
ite thefis with many Writers, to pretend that the Saxon Go- 
vetnment Was, at the time of the Conqueſt, by no means ſub. 
verted; that Willlam of Normandy legally acceded to the 
Throne, and conſequently to the engagements of the Saxon 
Kings; and much argument has in particular been employed 
with regard to the word Conguęſt, which, it has been ſaid, in 
the feudal ſenſe only meant acquifiiion. Theſe opinions bave 
been particularly inſiſted upon in times of popular oppoſition : 
and, indeed, there was a far greater probability of ſucceſs, in 
raiſing among the People the notions familiar to them of le- 
gal elaims and long eſtabliſhed cuſtoms, than in arguing with 
them from the no leſs rational, but leſs determinate, and ſome- 
what dangerous doctrines, concerning the original rights of 
1 Mankind, and the lawfulneſs of at all times oppofing force 
pre- to an oppreſſive Government. . 


tion, and indeed the only one of which he poſſeſſed a 


* 534 | But if we conſider that the manner in which the public 
Fern Fower is formed into a State, is ſo very eſſential a part of its 
e: Government, and that a thorough change in this reſpect was 
4 A « introduced into England by the Conquett, we ſhall not ſeraple 
1 fo S to allow that a new Government was eftabliſhed. Nay, as 
Jett) almoſt the whole landet property in the Kingdom was at 
res, that time transferred to other hands, a new ſyſtem of erimi- 
$ and nal Juſtice introduced, and the lauguage of the law more- 
Pro- over altered, the revolution may be ſaid to have been ſuch as 


is not perhaps to be paralleled in the Hiſtory of any other 
country. I „„ 

Some Saxon laws, favourable to the liberty of the people, 

were indeed again eſtabliſned under the ſuccefiors of William; 
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This ſort of Government prevailed alſo in almoſt all ; 
the other parts of Europe. But inſtead of being. eſtab- 
liſhed by dint of arms and all at once, as in Eng and, it 
had only been eſtabliſhed on the Continent, and particu- 
Jarly in France, through a long ſeries of flow ſucceſſive 
events; a difference of circumſtances this, from which 
conſequences were in time 10 ariſe, as imporiani as they 
were at firſt difficult to be foreſeen. 
The German Nations who paſſed the Rtne to conquer. 

Gaul, were in a great degree independent. Their princes 
bad no other title to their power, but their on valour 
and the free elettion of the People; and as the latter had 
acquired 1 in their foreſts but contrafted nolions of ſove- 


but the introduction of ſome new modes of 3 in 
the Courts of Juſtice, and of a few particular laws, cannot, 
ſo long as the ruling Power in the State remains the ſame, 
be ſaid to be the introduction of a new Government ; and 
as when the laws in queſtion were again eſtabliſhed, the 

public power in England continued in the ſame channel 

where the Conqueſt has placed it, they were more properly 
new modifications of the Anglo-Norman Conſtitution, than 
they were the abolition of it; or fince they were again 
adopted from the Saxon Legiſlation, they were rather imi- 
tations of that Legiſlation, than the reſtoration of the Saxon 
Government. 

Contented, however, with the two anthoticies I bare 
above quoted, (Spelman and Temple,) I ſhall dwell ne longer 
on a diſcuſſion of the preciſe identity, or difference, of two 
Governments, that is of two ideal ſyſteme, which only exiſt 
in the conceptions of men. Nor do I wiſh to explode a doc- 
trine, which, in the opinion of ſome perſons, giving an ad- 
ditional ſanQion and dignity to the Engliſh Government, 
contributes to increaſe their love and reſpect for it. It will 
be ſufficient for my purpoſe, if the reader ſhall be pleaſed to 
grant that a material change was, at the time of the Con- 
queſt, effected in the government then exiſting, and is ac- 
cordingly diſpoſed to admit the proofs that will preſently be 
laid before 4.83 of ſuch change having prepared the eſtab- 
Hang of the preſent Evgliſh Conſtitution. 


a OF ENCLANS. 


reign” authority, they followed a chief, leſs in quality of 
ſubſects, than as companions in conqueſt. W 
Beſides, this conqueſt was not the irruption of a fo- 
reign army, which only takes poſſeſſion of fortified 
towns. It was the general invaſion of a whole People, in 
ſearch of new habitations ; and as the number of the con- 
querors bore a'great proportion to that of the conquered, 
who were at the ſame time enervated by long peace, the 
expedition was no ſooner completed than all danger was 
at an end, and of courſe their union alſo. After dividing 
among themſelves what lands they thought proper to oc- 
cupy, they ſeparated ; and though their tenure was at firſt 
only precarious, yet in this particular, they depended not 
on the king. but on the general aſſembly of the nation *. 
Under the kings of the jir/? race, the fiefs, by the mu- 
tual connivance of the Leaders, at firſt became annual; 
afterwards, held for life. Under the deſcendants of Char. 
lemain, they became hereditary tf. And when at length 
Hugh Capet effected his own election to the prejudice of 
Charles of Lorrain, and intended to render the Crown, 
which in fact was a fief, hereditary in his own family +, 
he eſtabliſhed the hereditariſhip of fiefs as a general prin- 
ciple; and from this epoch, authors date the complete 
eſtabliſhment of the feudal ſyſtem in France. | 
On the other hand, the Lords, who gave their ſuffra- 
ges to Hugh Capet, forgot not the intereſt of their own 
ambition. They completed the breach of thoſe feeble 
tes Vhich ſubjected them to the royal authority, and be- 


*The fiefs were originally called, terre jure beneficii con- 
ceſſe ; and it was not till under Charles ie Gros the term fief 
began to be in uſe. See BEN EFICIUn, Glo. Du Cange. 

ÞF Apud Francos vero, ſenſim pedetentimque, jure hereditario 
ad heredes tranſierunt feuda ; qued labente ſeculo nono incipiss 
See Ff unun— Du Cange. ett) 6 ondatt gg uT.D 
_ | Hottoman has proved beyond a doubt, in his Franco. 
(959, that under the two firſt races of Kings, the Crown of 
France was elective. The Princes of the reigning family had 
nothing more in their fayour, than the cuſtom of chuſing one 
of that houſe. | 
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came every where ne Then left the 
jorifdiftion either over themſelves, or their as bom they 
reſerved the right of e with each "ogy x _ 
eden aſſumed he ſame privilege, in certain caſes, 
regard to the king himſelf“; ſo that if Hugh Capet, by 
rendering the -Crown hereditary, laid the foundation % 
the greatneſs of his family, and of the Crown itſelf, yet 
he ded little to his own authority, and-atquired lcarcely 
any thing more than a nominal ſuperiority over the num · 
ber of Savereigns who then ſwarmed in France T1. 
But the e of the feudal ſyſtem in England, 
was an immediate and ſudden. — of that con- 
queſt Which introduced it. Beſides, this conqueſt was 
| made by a Prince who kept. the greater part of his army 
in bis own pay, and who was placed at the head of a 
people over whom he was an hereditary. Sovereign: cir- 
cumſtances. which gave a totally Are! turn to the go- 
vernment of that kingdom. 
Surrounded by a warlike bend a daes Nation, 
Wiler kept on foot part of his army. The Engliſh, 
The principal of theſe caſes. was, when the King re- 
fuſed to appoint Judges to decide a difference between him- 
{elf and one of his firſt Bafons : the latter had then a i ght 
to take up arms againſt the King; anfl the ſubordinate Val. 
fals\ were 10 de 8 on their immediate Lords, that they 
we obliged to" follow them againſt the Lord*Pafamount. 
b. Downs, though the power of the Crown was in his time 
— increaſed; was obliged to confirm both this privilege of 
ns firſt Barons, and this obligation. of their Vaſſals. - 
The 'Graiidees of the Kingdom,“ ſays Mezeray, 
e thought that Hugh Capet ought to put up with all their 
„ inſults, becauſe they had placed the Crown on his head: 
46; nay, "ſo great was their licentiouſneſs, that on his writ- 
4 ing to Audebert, Viſcount of Perigueux, orderin him to 
. raiſe the ſiege he had laid to Tours, and afking him, by 
t way of reproach, who had made him a Viſcount? that 
* Nobleman haughtily - anſwered, : Not you, "but 1h ſe <uho 
made vou d Ning. 1 Jon ow — mais. ceux 8 vous ont 
e fait” Ri.“ BEE = . 
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aſter them the Normans themſelves, having re- 

wud ect cruſhed: both; and the new King of England. 
at the head of victorious troops, having to do with two ; 
Nations lying under a reciprocal check from the enmuy. 
they bore to each other, and moreover. equa.ly ſubdued. 
by a ſenſe of their unfortunate attempts of reſiſtance, 
found himſelf in he moſt favourable circumſtances for 
becoming an abfolute Monarch ; and his laws, thus pro- 
mulgated in the midſt as it were of thunder and lightning, 
W impoſed the yoke of deſpotiſm both on the vidors and the 
%% #255 = ⁊ð ¶⁰ůͥTʒa 8 
le divided England into fixty thouſand two hundred 
ah fifteen military fiefs, all held of the Crown; the pol- - 
ſeſſors of which were, on pain of forfeiture, . to take up 
ums and repair to his ſtandard on the firſt fignal : he ſub- 
jekted not only the common people, but even the Barons, 
to all the rigours of the feudal Government: he even im- 
poſed on them his tyrannical foreſt laws ?“. 
He aſſumed the prerogative of impoſing taxes. He 
inveſte& himſelf with the whole executive power of Go- 
vernment, But what was of the greateſt conſequence, 
he arrogated to himſelf the moſt extenſive judicial power 
by the eſtabliſhment of the Court which was called Aula 
Regis; a formidable tribunal, which received appeals from 
all the courts of the Barons, and decided in the laſt reſort 
on the eſtates, honour, and lives of the Barons themſelves : 

and: which, being wholly compoſed of the great officers of 
the Crown, removable at the King's pleaſure, and havi 
the King himſelf for Prefident, kept the firſt Nobleman 
in the Kingdom under the ſame controul as the meaneſt 

Iubject. 


He reſerved to himſelf an excluſive privilege of killing 
game throughout England, and enadted the ſevereſt penalties 
vn all wo ſhould attempt it without his permiſſion. The 
ſiuppreſſion, or rather mitigation of theſe penalties, was one 
vf the articles of the Charta de Foręſta, which the Barons after- 
"wards obtained by force of arms. Nullus de cætero anittat vi- 
tam, vel memdra, pro venatione neftra., Ch. de Foreſt. Art. 19. 


— 
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Thus, while the kingdom of France, in conſequence 
of the ſlow and gradual formation of the feudal govern- 
ment, found itſelf, in the iſſue, compoſed of a number of 


parts ſimply placed by each other, and without any reci- | 
Pprocal adherence, the Kingdom of England on the contra- 


Ty, in con ence of the ſudden and violent introduction 
of the Tame ſyſtem, became a compound of parts united 
by the ſtrongeſt ties, and the regal authority, by the preſ- 


ſure of its immenſe weight, conſolidated the whole into 


one compa indiſſoluble bod. 
Jo this difference in the original Conſtitution of France 
and England, that is, in the original power of their Kings, 


=— 


we are to attribute the difference, fo little analogous to 
its original cauſe, of their preſent Conſtitutions. This it 
is which furniſhes the ſolution of a problem which, I 
mult confeſs, for a long time perplexed me, and explains 
the reaſon why, of two neighbouring Nations, ſituated 
almoſt under the ſame climate, and having one common 
origin, the one has attained the ſummit of liberty, the o- 
ther has gradually ſunk under an abſolute Monarchy. . 
In France, the Royal authority was indeed inconſider- 
able; but this circumſtance was by no means favourable 
to the general liberty. The Lords were every thing: 
and the bulk of the Nation were accounted nothing. All 
thoſe. wars which were made on the King, had not liber- 
ty for their object; for of this the Chiefs already enjoyed 
but too great a ſhare : they were the mere effett of private 
ambition or caprice. The people did not engage in them 
as aſſociates in the ſupport of a cauſe common to all : 
they were dragged, blindfold and like ſlaves, to the ſtand- 
ard of their leaders. In the mean time, as the laws by 
virtue of which their Maſters were conſidered as Vaſſals, 
had'no relation to thoſe by which they were themſelves 
bound as ſubjeRs, the reſiſtance of which they were made 
the inſtruments, never produced any advantageous con- 
fequences in their favour, nor did it eſtabliſh any princi- 
ple of freedom that was in any caſe applicable to them 
Ihe inferior Nobles, who ſhared inthe independence of 
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the ſuperior Nobility, added alſo the effects of their own 


inſolence to the deſpotiſm of ſo many Sovereigns; and 
the people, wearied out by ſufferings, and rendered del. 
perate by oppreſſion, at times attempted to revolt. But 
being parcelled out in ſo many different States, they could 
never perfectly agree, either in the nature, or the times of 
their complaints. The inſurrections, which ought to 
have been general, were only ſucceſſive and particular, 


In the mean time the Lords, ever uniting to avenge theu 


common cauſe as Maſters, fell with irreſiſtible advantage 
on Men who were divided; the People were thus ſepa- 
rately, and by force, brought back to their former yoke ; 


| and Liberty, that precious offspring, which requires ſo 


many. favoureble circumſtances to foſter it, was every 
where ſtifled in its birth “. 4 

At length, when by conqueſts, by eſeheats, or by Trea- 
ties, the ſeveral Provinces came to be re- united to the 


Alt may be ſeen in Mezeray, how the Flemings, at the 
eme of the great revolt which was cauſed, as he ſays, ** by 
« the inveterate hatred of the Nobles, (les Gentils-hommes) 
© againſt the people of Ghent,” were cruſhed by the union 
of almoſt all the Nobility of France. See Mexeray, Reign of 
Charles VI. | Se TS 
| + The word re-union expreſſes in the French law, or 
Hiſtory, the reduction of a Province to an immediate de- 
pendence on the Crown. The French lawy«crs, who were 
at all times remarkably zealous for the aggrandiſement of 
the Crown (a zeal which would not have been blameable, if 
it had been exerted only in the ſuppreſſion of lawleſs Ariſ- 
tocracy,) always contended that when a province once came 


iato the poſſeſſion of the King, even any private dominion of 


his before he acceded to the Throne, it became re- united for 
ever: the Ordonnance of Moulins, in the year 1566, has ſince 
given a thorough ſa ction to theſe Principles. The re- 
union of a province might be occaſioned, firſt, by the caſe 
juſt mentioned, of the acceſſion of the poſſeſſor of it to the 
throne : thus at the acceſſion of Henry IV. (the ſiſter of the 
late King being excluded by the Salic law) Navarre and 


— 
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extenſive and n increafing dominions of the 
. Monarch, they became ſubject to their new Maſter, al- 
ready trained to obedience. The few privileges which 
the Cities had been able to preſerve, were little reſpeted 

_ by a, Sovereign who had himſelf entered into no engage. 
ment for that purpoſe; and as the ve. unions were made 
at different times, the King was always in a condition to 
oyerwhelm every new Province that accrued to him, with 3 


. 


| | the weight of all thoſe be already poſſeſſed. 


Fh very re-united. Secondly, by the fetony of the pol. 
{eſſor when the King was able to force by dint of arms, tlie 
judgment paſſed by the Judges he had appointed: thus the 
| Imalll Lordfhip of Rambouillet was ſeized upon by Hugh 
Capet; on which authors remark that it was the firſt, domi. 
nion that was re- united: and the duchy of Normandy was 
" afterwards taken in the ame manner by Philip Auguſtys 
from John King of England, condemned for the murder of 
Arthur Duke of Britanny. Thirdly, bysthe laſt will of tha 
poſſeſſor: Provence was re- united in this manner, under the 
feign of Lewis XI. Fourthly, by inter- marriages: this was 
the caſe of the county of Champagne, under Philip the Fair; 
and of Britanuy under Francis I. Fiſthly, by the failure of 
heirs of the blood, and ſometimes of heirs male: thus Bur- 
gundy was ſeized upon by Lewis XI. after the death of 
| Charles the Bold, Duke of that Province. Lallly, by pur- 
_ chaſes: thus Philip of Valois purchaſed the Barony of Mont. 
pellier; Henry, LV. the Marquiſat of Saluces; Lewis XIII. 

_ the prigcipality of Sedan, . DK: 
Iheſe different Provinces, which with others united, or 
re- united, after a like manner, now compoſe the French Mo: 
narchy, not only thus conferred on their. reſpective Sove- 
reigns different titles, but alſo differed from each other with 
relſpect to the laws which they followed, and ſtill follow: the 
dne are governed by the Roman” law, and are called, Pays 4; 
Droit ecrit; the others follow: particular cuſtoms, which in 
yroceſs of time have been ſet down in writing, and are called 
ty Pays th Droit Coutumier. In thoſe Provinces the people had, 
At times, purchaſed privileges from their Princes, which in 
the different Provinces were alſo different, according to the 
1 wants and temper of the Princes who granted them. 


_ 


England, on the contrary, the ſeed lying at a great depth, 
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4s afarther conſequence of theſe differences between 


the times of the re-anzons, the ſeveral parts of the kingdom 


entertained no views of aſſiſting each other. *When 


ſome reclaimed their privileges, the others, long ſince te- 
-duced to ſubjeftion, had already forgotten theirs. Beſides, 
theſe privileges, by reaſon of the differences of the Go- 
veruments under which. the Provinces had formerly been 
held, were alſo almoſt every where different: the circum- 
ſtances which happened in one place, thus bore little affi- 
nity to thoſe which fell out in another : the ſpirit of uni- 


on was loſt, or rather had never exiſted : each Province, 


reſtrained within its particular bounds, only ferved to in- 


ſure the general ſubmiſſion ; and the ſame cauſes which 
had reduced that warlike, ſpirited Nation, to a yoke of 


ſubjeQion, concurred alſo to keep them under it. 


Thus Liberty periſhed in France, becauſe it wanted a 
favourable culture and proper ſituation. Planted, if I 
may ſo expreſs myſelf, but juſt beneath the ſurface, it 


reſently expanded, and ſent forth fome large ſhoots ; 
bas having taken no root, it was foon plucked np. In 


and being covered with an enormous weight, ſeemed at 
firſt to be ſmothered ; but it vegetated with the greater 
force; it imbibed a more rich and abundant nouriſhment ; 


its ſap and juige became better aſſimulated. and it pene- 
' trated and filled up with its roots the whole body of the 


ſoil. It was the exceſſive power of the King which 
made England free, becauſe it was this very excefs that 
ve riſe to the ſpirit of union, and of concerted reſiſt- 


' ance. Poſſeſſed of extenſive demeſnes, the Kingfound him- 


ſelf independent ; veſted with the moſt formidable prero- 


gatives, ke cruſhed at pleaſure the moſt powerful Barons 

in the Realm: it was only by cloſe and numerous confe- 
deracies therefore, that theſe could reſiſt his tyranny ; 
they even were compelled to aſſociate the People in them, 
and make them partners of public Liberty. Wy 


1 Aſſembled with their Vaſſals in their gr eat Halls, where ; 


they diſpenſed their hoſpitality, deprived of the amuſe- 
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ments bf more poliſhed Nations, naturally inclined, be. 
Tides, freely to expatiate- on objects of which their hearts 
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were ful}, their converſation naturally turned on the in- 


| Juſtice of the public impoſitions, on the tyranny of the 
1 — proceedings, and, above all, on the deteſted foreſt 
4 WS. * Fit a 1 2 f &:” 4 = ; ; I E41 


Dieſlitute of an opportunity of eavilling about the 


meaning of laws, the terms of which were precile, or ra- 


ther diſdaining the reſource of ſophiſtry, they were natu- 
rally led to examine into the firſt principles of Society; 
they enquired imo the foundations of human authority, 


and became convinced, that Power, when its object is not 
the good of thoſe who are ſubject to it, is nothing more 


than the 7:ght of the flrungeſt, and may be repreſſed by 
the exertion of a ſimilar right. | 


The different orders of the feudal Government, as eſta- 


bliſhed in England, being connected by tenures exactly 


ſimilar, the ſame maxims which were laid down as true a- 


gainſt the Lord paramount in behalf of the Lord of an 
upper fief, were likewiſe to be admitted againſt the latter, 


in behalf of the owner of an inferior fief. The ſame 
maxims were alſo to be applied to the pollzflor of a ſtill 
lower fief: they farther deſcended to the freemen, and to 
the peaſant; and the ſpirit of liberty, after having circu- 
lated through the different branches of the feudal ſubordina- 
tion, thus continued to flow through ſucceſſive homoge- 


neous channels; it forced a paſſage to itſelf into the re- 


moteſt ramifications, and the principle of primeval equa- 


lity every where diffuſed and eſtabliſhed. A ſacred prin- 


ciple, which neither injuſtice nor ambition can eraſe ; 
which exiſts in every breaſt,” and, to exert itſelf, requires 
only to be wakened among the numerous and oppreſſed 
claſſes of Mankind. | 19 
But when the Barons, whom their perſonal conſe- 
quence had at firſt cauſed to be treated with caution and 
regard by the Sovereign, began to be no longer fo, when 
the tyrannical laws of the Conqueror became. ſtill more 
tyrannically executed, the confederacy, for which the ge- 


* * 


neral oppreſſion had paved the way, inſtantly took place. 
0 The Lord, the Vafftl, the inferior Vaſſal, all united. 
W They even implored the aſſiſtance of the peaſants and 
eouagers; and that haughty averſion with which on the 
Continent the Nobility repaid the induſtrious hands which 
fed them, was; in England, compelled to yield to the 
preſſing neceſſiy of ſetting bounds to the Royal authority. 
The People, on the other hand, knew that the cauſe 
they were called upon to defend, was a cauſe common to: 
all; and they were ſenſible, beſides, that they were the 
W neceſſary ſupporters of it. Inſtructed by the example of 
[their Leaders, they ſpoke and ſtipulated conditions for 
themſelves : they inſiſted that, for the future, every indi- 
vidual ſhould be intitled to the protection of the law; 
and thus did thoſe rights with which the Lords had 
y ſtrengthened themſelves, in order to oppoſe the tyranny 
of the Crown, became a bulwark + hich was, in time; to 
reſtrain their own. Mons 


anne 


eee GE AM | 
A ſecond advantage Bngland had over France it. formed 
117 one undivided State. 1 
I. was in the reign of Henry the firſt, about forty years 
after the Conqueſt, that we ſee the above cauſes begin 
to operate. This Prince having aſcended the throne to 


n- the excluſion of his elder brother, was ſenſible that he had 
: ; no other means to maintain his power than by gaining 
es Wi the affection of his ſubjects; but, at the fame time, he per- 
ed ff ceived that it muſt be the affection of the whole nation: 


he, therefore, not only mitigated the rigour of the feudal 
laws in favour of the Lords, but alſo annexed as a condi- 
tion to the Charter he granted, that the Lords ſhould al- 
low the ſame freedom to their reſpective Vaſſals. Care 
was even taken to aboliſh thoſe laws of the Conqueror 
which lay heavieſt on the tower claſſes of the People *. 


P Amongſt others, the law of the Curſeu. It might be 


and here we mult obſerve another circumſtance, 


F 
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ader Henty the ſecond; liberty tookafarther ſtride; and 

the ancient T7:al by Jury, a mode of procedure which is at 
eſent one of the moſt valuable parts of the Engliſh 5 


w. made again, though imperfectly, its appearance. 
But theſe cauſes, which had worked but filemly and 


flowly under the two Henrys, who were Prinèes in ſome. 
degree juſt, and of great capacity, manifeſted themſelves; 
at once, under the deſpotic reign of King John. The 


royal pretogative, and the fore fl laws, having been exert- 
ed by this Prince to a degree of exceſſive ſeverity, he 


ſoon beheld a general confederacy formed againſt him: 


| | UN highly 
advantageous, as well as peculiar to England. + FO 
f E. land Was not, Uke France, an aggre ation of a num. 


ber of different Sovereignties: it formed but one State, 


and acknowledged but one Maſter, one general title, The 
ſame laws, the ſame lid of dependence, conſequently 


the ſame notions, the ſame intereſts, prevailed throughout 


the whole. The extremities of the kingdom could, at all 
tunes, unite to give a check to the exertions of an unjuſt 


power. From the river Tweed to Portſmouth, from Yar- 
mouth to the Land's End, all was in motion: the agita- 


tion increaſed from the diſtance like the rollirig waves of 
an extenſive ſea; and the Monarch, left to himſelf, and 


deſtitute of reſources, ſaw himſelf attacked on all ſides by 
an univerſal combination of his ſubjects. 


matter of curious diſcuſſion to inquire what the Anglo-Sax- 


on Government would in proceſs of time have become, and 


of courſe the Government 'of England be at this preſent 


time, if the event of the Conqueſt had never taken place; 


which, by conferring an immenſe as well as unuſual power on 
the head of the feudal Syſtem, compelled the Nobility to con- 
tract a laſting and ſincere union with the People. It is very 
probable that the Engliſh Government would at this day be 
the ſame as that which long prevailed in Scotland, where the 
Kiag and Nobles engroſſed, jointly, orJby turns, the whole 
power in the State, the ſame as in Sweden, the ſame as in 
Denmark, countries whence the Anglo-Saxons Came. 
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No ſoonęr was the, ſtandard ſet np again john, than 
his very Courtiers ſorſook him. In this ſituation, finding 
no part of his kingdom leſs irritated againſt him than a- 
nother, having no detached province which he could en- 
gage in his deſence by promiſes of pardon, or of peculiar 
conceſſions, che trivial though never: failing reſources of 
Government, he was compelled with ſeven of his attend- 
ants; all that remained with him, to ſubmit himſelf to the 
diſpoſal of his fubjetts; and he ſigned at Runing Mead 
* the Charter of the foreſt, together with that ſamous 
Charter, which, from its ſuperior and extenſive tmport- 
ance, is denominated. Magna Chara. 

By the former, the moſt tyrannical part of the foreſt 


laws was aboliſhed ; and by the latter, the rigour of the 


feudal laws was greatly mitigated in favour of the Lords. 
But this Charter did not ſtop there; conditions were alſo 
ſlipulated in favour of the numerous body of the people 
ho bad concurred to obtain it, and who claimed, with 
ſword in hand, a ſhare in that ſecurity it was meant to e- 
ſlabliſh. It was hence inſtituted by the Great Charter, 
that the ſame ſervices which were remitted in favour of 
the Barons, ſhould be in like manner remitted in favour 
af their Vaſſals. This Charter moreover eſtabliſhed an 
equality of weights and meaſures throughout England ; it 


| exempted the Merchants from arbitrary impoſts, and gave 
them liberty to enter and depart the Kingdom at pleaſure ; 


it even extended to the loweſt orders of the State, ſince it 
enatted, that the /2//arn, or Bondman, ſhould not be ſub- 


| jet to the forfeiture of his implements of tillage. Laſt- 


ly, by the twenty-ninth article of the ſame Charter, it was 


| enated, that no ſubject ſhould be exiled, or in any ſhape 
| whatever moleſted, either in his perſon or effects, otherwiſe 


than by judgment of his peers, and according to the law 
of the land +: an article ſo important, that it may be ſaid 


VY 


Anno 1215. 


- + © Nullus liber homo capiatur, vel impriſonetur, vel diſ- 


% 


** ſeſietur de libero tenemento ſuo, vel libertatibus, vel libe- 


F 


. 


"S 


42 THE CONSTITUTION 


to comprehend the whole end and deſign of political ſo. 
cieties ; and from that moment the Engliſh would have 
been a free People, if there were not an immenſe diſtance 
between the making of laws, and the obſerving of them. 

But though this Charter wanted moſt of thoſe ſupports 


which were neceſſary to inſure reſpe& to it, though it did | 


not ſecure to the poor and friendleſs any certain and legal 


numberleſs tranſgreſſions alone could, in proceſs of time, 


point out,) yet it was a prodigious advance towards th: 


eſtabliſhment of public liberty. Inſtead of the general 
maxims reſpetting the rights of the People and the duties 


of the Prince (maxims againſt which ambition perpetually | 


contends, and which it ſometimes even openly and abſo- 


jutely denies,) here was ſubſtituted a written law, that is, 


a truth admitted by all parties, which no longer required 
the ſupport of argument. The rights and privileges of the 
individual, as well in his perſon as in his property, became 
ſettled axioms. The Great Charter, at firſt enacted with 


{o much folemnity, and afterwards confirmed at the begin- 
ning of every ſucceeding reign, became like a general ban- 
ner perpetually ſet up for the union of all claſſes of the 


people; and the foundation was laid on which thoſe 
equitable laws were to riſe, which offer the ſame afſiflance 


to the poor and weak, as to the rich and powerful *. 


« ris conſuetudinibus ſuis; aut utlagetur, aut exuletur, aut 
«© aliquo modo deftruatur ; nee ſuper eum ibimus, nec ſuper 
«© eum mittemus, nifi per legale judicium parium ſuorum, vel 
„ per legem terræ. Nulli vendemus, nullt negabimus, aut 
«« differemus, juſtitiam vel rectum.“ Magna Chart. cap. 
> > > | 80 S PAT 

* The reader, to be more fully convinced of the reality 
of the cauſes to which the liberty of England has been aſcrib- 
ed, as well as to the truth of the obſervations made at the 


- ſame time on the fituation of the people of France, needs 


only to compare the Great Charter, ſo extenſive in its provi- 
fions, and in which the Barons ſtipulated in favour even of 


the Bondman, with the treaty coneluded between Lewis the 
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methods of obtaining the execution of it (proviſions which 


8 


nen, nn 


= Under the long reign of Henry the Third, the differ- 
WE ences which aroſe between the King and the Nobles, ren- 
WS cred England a ſcene of confuſion. Amidſt the viciſſi- 
WS tndes which the fortune of war produced in their mutual 
Conflicts the pepple became ſtill more and more ſenſible of 
W their importance, and ſo did in conſequence both the 


4 WE King and the Barons alſo, Alternately courted by both 
al WY parties, they obtained a confirmation of the Great Char- 
h ter, and even the addition of new privileges, by the ſta- 
e totes of Merton and of Marlebridge. But I haſten 10 
reach the grand epoch of the reign of Edward the Firſt ; 
aa Prince, who, from his numerous and prudent laws, has 
-5 WE been denominated the Engliſh Juſtinian. 
„Po ſſeſſed of great natural talents, and ſucceeding a Prince 
)- MW whoſe weakneſs and injuſtice had rendered his reign un- 
s, bappy. Edward was ſenſible that nothing but a ſtrict ad- 
d miniſtration of juſtice, could, on the one fide, curb a No- 
e bility whom the troubles of the preceding reign had ren. 
je dered turbulent, and, on the other, appeaſe and conciliate 
uche people, by ſecuring the property of individuals. T0 


$ this end, he made juriſprudence the principal object of his 
Jattention; and ſo much did it improve under his care, 
chat the mode of proceſs became fixed and ſettled ; Judge 
Hale going even fo far as to affirm, that the Engliſh laws 
arrived at once, & quaſi per ſaltum, at perfection, and 

that there has been more improvement made in them 


It Eleventh and ſeveral of the Princes and Peers of France, 
87 intitled, A Treaty made at St. Maur, between the Dutes of Nor- 
el mandy, Calabre, Bretagne, Bourbonnois, Auvergne, Nemvurs ; 
it the Counts of Charolois, Armagnac, and St. Pol, and other Princes 
p. of France, riſen up in ſupport of the public good, of the one part; 
and King Lewis the Eleventh of the other, Ofober 29, 1465. 
y In this Treaty, which was made in order to terminate a war 
* that was called the war for the Public good {pro bono Pub- 
* lico, ) no proviſion was made but concerning the particular 
ds power of a few Lords: not a word was inſerted in favour of 


the people. This treaty may be ſeen at large in the pieces 
Mifcattves annexed to the Memoires de Philippe de Comiues. 


— 


during the „i thirteen years of the reign of Edward, than $ 


that it affords the firſt inſtance of the admiſſion of the 
Deputies of Towns and Boroughs into “ Parliament. 


| Nobles, and a Nas aig who ſo well knew how to unite in 


to obtain through the conitnt of the people, what his Pre. 


by kim and the aſlembly of the Lords 1. But it was ne. 
who had uſurped the power during part of the preceding 


I Ihe end meutioned in the Summons ſent to the Lords 
was de ar duis negotis regni trafaturi, & confilium impenſuri:f 


rior to what they might have expected from the Summory 
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all the ages ſince his time have done. 330 


— i 9 


. f 1 T\\ * . . It 
But what renders this, zra particularly intereſting, is, 


Edward, continually engaged in wars, either again 
Scotland or on theContinent, ſeeing moreover his demeſne;iÞ 
conſiderably diwiniſhed, was frequently reduced to the 
moſt preſſing neceſſities. But though, in conſequence 
of the ſpirit of the times, he frequently indulged himſell 
in particular acts of injuſtice, yet he perceived that it waiſffi 
impoſſible to extend a general oppreſſion ove: a body off 


a common cauſe. In order to raiſe ſubſidies, therefore, he 
was obliged to employ a new method, and to endeavour 


deceſſors had hitherto. expected from their own power 
The ſheriffs were ordered to invite the Towns and Bo. 
roughs of the different Counties to ſend Deputies to Par 
Jiament ; and it is from this æra that we are to date he 
origin of the Houſe of Commons 7. A | 
It muſt be confeſſed, however, that theſe Deputies of 
the People were not at firſt, poſſeſſed of any conſiderable 
authority. They were far from enjoying thoſe extenſieg 
privileges which, in theſe days, conſtitute the Houſe c! 
Commons a collateral part of the Government: the) 
were in thoſe times called up only to provide for the 
wants of the King, and approve of the reſolutions taken 


I mean their legal origin.; for the Earl of . 
reign, had called ſuch Deputies up to Parliament before, 
+ Anno 1298. 


the Summons ſent to:the Commons was, ad faciendum & con- 
ſenticndum. The power enjoyed by the latter was even infe- 


rds, 


ſuri: 
Con- 
infe 


nom 


eſpecially with concert X. 
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WF vertheleſs a great point gained, to have obtained the right 
W of uttering their complaints, aſſembled in a body and in a 


legal way-—to have acquired, inſtead of the dangerous re- 
fource of inſurrections, a lawful and regular mean of in- 


fluencing the motions of the Government, and thence- 


forth to have become a part of it. Whatever diſadvan- 
tage might attend the ſtation at firſt allotted to the Repre- 
ſentatives of the People, it was ſoon to be compenſated 


5 by the preponderance the People neceſſarily acquire,” 
when they are enabled to act and move with method, and 


And indeed this privilege of naming Repreſentatives, 


inſignificant as it might then appear, preſently manifeſted 


itſelf. by the moſt conſiderable effects. In ſpite of his 
reluttance, and after many evaſions unworthy of ſo great a 
King, Edward was obliged to canfirm the Great Charter ; 


he even confirmed it eleven times in the courſe of his 
It was moreover enaftted, that whatever ſhould 


reign. | 
be done contrary to it, ſhould be null and void; that it 
ſhould be read twice a year 1n all Cathedrals; and that 
the penalty of exconimunication ſhould be denounced 


ſent to them: © In moſt of the ancicut Statutes they are not 
ſo much as named; and in ſeyeral, gven when they are 
mentioned, they are diſtinguiſhed as petitioners merely, 
the Aſſent of the Lords being expreſſed in contradiſtine- 
e tion to the Requeſt of the Commons.“ See on this ſub- 


ject the Preface to the Collection of the Statutes.at Large, by 


Ruffhead, and the authorities quoted therein. 

France had indeed alfo her aſſemblies of the General 
Eitates of the Kingdom, in the ſame manner as England had 
her Parhameat ; but then it was only the Deputies of the 
Towns within the particular domain of the Crown, that is, 
for a very ſmall part of the Nation, who, under the name of 
the 1hird Eſtate, were admitted in thoſe Eflates ; and it is 
eaſy to conceive that they acquired no great influence in an 


aſſembly of Sovercigns who gave the law to their Lord Pa- 


ramount. Hence, when theſe diſappeared, the maxim be- 


came immediately eſtabliſhed, The ill of the King 3s the <vill 


of the Law, In old French, Qui veut ls Roy, ſi vewt la Loy. 
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againſt any one who ſhould preſume to violate it x. 

At length he converted into an eſtabliſhed law, a pri- 
vilege of which the Engliſh had hitherto had only a pre- 
Cariout enjoyment; 15 in the ſtatute de Tallagio non 
concedendo, he decreed, that no tax ſhould be laid, nor 
impoſt levied, without the joint conſent of the Lords and 
Commons T. A moſt important Statute this, which, 
in conjunction with Magna Charta, forms the baſis of the 
Engliſh Conſtitution. If from the latter the Engliſh are 
to date the origin of their liberty, from the former they 
are to date the eſtabliſhment of it; and as the Great 
Charter was the bulwark that protected the freedom of 
individuals, ſo was the Statute in queſtion the engine 
which. protected the Charter itſelf, and by the help of 
which the People were thenceforth to make legal con- 
queſts over the authority of the Crown. 

This is the period at which we muſt ſtop in order to 
take a diſtant view, and contemplate the different proſ- 
peas which the reſt of Europe then preſented, | 

The efficient cauſes of flavery were daily operating 
and paining ſtrength. The independence of the Nobles 
on the one hand, the ignorance and weakneſs of the peo- 
ple on the other, continued to be extreme: the feudal 
government ſtill continued to diffuſe oppreſſion and mi- 
ſery; and ſuch was the confuſion of it, that it even took 

away. all hopes of amendment, f 

France, ſtill bleeding from the extravegance of a Nobi- 

li ty inceſſantly engaged in groundleſs wars, either with 
each other, or with the King, was again deſolated by the 
tyranny of that ſame Nobiluy, haughtily jealous of their 


* Confirmationes Chartarum. cap. 2, 3, 4. 
: 8 | | , | 5 | 
K % Nullum tallagium vel auxilium, per nos, vel hæredes 
* noſtros, in regno noſtro panatur ſeu levetur, ſine voluntate 


c & aſſenſu Archiepiſcoporum, Epiſcoporum, Comitum, Ba? 


« ronum, Militum, Burgenſium, & aliorum liberorum hom? 
ce de regno noſtro.“ Stat. an. 24 Ed. 1, 
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WT liberty, or rather of their anarchy “. The people, op- 
preſſed by thoſe who ought to have guided and protected 
WE them, loaded with infults by thoſe who exiſted by their 
labour, revolted on all ſides. But their tumultuous in- 
ſurrections had ſcarcely any other object than that of giv- 
ing vent to the anguiſh with which their hearts were full, 
They had no thoughts of entering into a general combi- 
nation, {lil] leſs of changing the form of the Govern- 
ment, and Jaying a regular plan of public liberty. 
Having never extended their views beyond the fields 
they cultivated, they had no cohgeption of thoſe different 
ranks and orders of Men, of thoſe diſtinct and oppoſite 
privileges and prerogatives, which are all neceffary in- 
gredients of a free Conſtitution. Hitherto confined to 
the ſame round of ruſtic employments, they little thought 
of that complicated fabric, which the more informed 
themſelves cannot but with difficulty comprehend, when, 
by a concurrence of favourable circumſtances, the ſtruc- 
ture has at length been reared, and ſtands dilplayed to 
their vie. 9 5 
In their ſimplicity they ſaw no other remedy for the na- 
tional evils than the general effabliſhment of the Regal 
power, that is, of the authority of one common uncon- 
trouled maſter, and only longed for that time, which, while: 
it gratified their revenge, would mitigate their ſufferings, 
and reduce to the ſame level both the oppreſſors and the 
opprefled. ; | 1 55 
The Nobility, on the other hand, bent ſolely on the en- 
poyment of a momentary independence, irrecoverably loſt” 


„% EE DO 


Not contented with oppreſſion, they added inſult. 
| © When the Gentility,” ſays Mezeray, © pillaged and 
committed exactions on the peaſantry, they called the 
poor ſufferer, in deriſion, Faques bonhomme (Goodman 
“ James.) This gave riſe to a furious ſedition, which was 
called the Zaguerie, It began at Beauvais in the year 1357, 
extending itſelf into moſt of the Provinces of France, and 
was not appeaſed but by the deſtruction of part of thoſe 
* unhappy victims, thouſands of whom were ſlaughtered.“ 
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the affection of the only Men who might in time ſupport lb 


them; and, equally regardleſs of the diflates of humanity 


and of prudence, they did not, perceive the gradual and Ml 


n b. 4 be. J 471 "Trad. ie I STS ® $623 
continual advances of the royal authority, Much was foon 


4 ; 5 | $F « -þ 4 | YT Reco br 
to, overwhelm ihem all, Already were Normandy, An. 


o 


jou, Languedoc, and Touraine, fe-united to the Cron; 


Apply, Coampayne, and part of Guienne were ſoon 
to follow: France was doomed at length to ſee the reign 
of Lewis the Eleventh; to ſee her General Eſtates firſt 


become uſeleſs, and be afterwards aboliſhed. 


It was the deſtiny of Spain alſo to behold her ſeveral 


Kingdoms united under one Head; The was fated'to be in 


time ruled by Ferdinand and Charles the Fifth *. And 


* 


Germany, where an elective Crown 5 the reuEd; 
Ne Cities; but her 


en t, was indeed to acquire a few 


f 


Spain was originally divided into twelve Kingdoms, be- 
fides Þ | 


Ptincipalities, which by Treaties, and eſpecially by 


Cqnqueſts, were collected into three Kingdoms; thoſe of 
Caftile; Aragon and Granada. Ferdinand the Fifth, King 
of Aragon, married Iſabella, Queen of Caſtile; they made a: 

joint Conqueſt of the Kingdom of Granada, and theſe three 
Kingdoms, thus united, deſcended, in 1516, to their grand-' | 
ſon Charles V. and formed the Spanith Monarchy. At this 


ra, the Kings of Spain began to be abſolute; and the States 


of the Kingdoms of Caſtile and Leon, “ aſſembled at Tole- 


« do, in the month of November, 1539, were the laſt in 


&© which the three orders met, that is, the Grandees, the Ec- 


**, clefiaſtics, and the Deputies of the Towns.“ Sce Ferrera“ 
© Gentral Hiſtory of Spain. N 


. The Kingdom of France, as it ſtood under Hugh Ca- 


pet and bis next Succeſſors, may, with a great degree of ex- 


agtneſs, he compared with the German Empire as it exiſts at 


preſent, and alſo exiſted at that time: but the Imperial Crown, 


of Germany having, through a conjunction of circumſtances, 

continned clective, the German Emperors, though veſted 

with more high-ſonnding prerogatives than even the Kings 

of France, laboured under very eſſential diſadvantages : they 

could not purſue à plan of aggrandiſement with the ſame 
- 


4 
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people, parcelled into ſo many different dominions, were 
WT deſtined to remain ſubje& to the arbitrary, yoke of ſuch of 
her different ſovereigns as {ſhould be able to maintain their 


power and independence. In a word, the feudal tyran- 


ny which overſpread the Continent, did not compenſate, 
by any preparation of diſtant advantages, the preſent ca- 
lamities it cauſed; nor was it to leave behind it, as it diſ- 

E appeared, any thing but a more regular kind of deſpotifm. 


ut in England, the ſame feudal ſyſtem, after baving 
| 


W ſuddenly broken in like a flood, bad depoſited, and fti 
continued to depoſit, the noble ſeeds of the ſpirit of li- 
W berty, union, and ſober reſiſtance, So early as the times 
of Edward, the tide was ſeen gradually to ſubſide ;the 
laws which protect the perſon and property of the indi- 
vidual, began to make their appearance; that admirable 


Conſtitution, the reſult of a threefold power, inſenſiblv 


75 aroſe t, and the eye might even then diſcover the ver- 
W dant ſummits of that fortunate region that was deſtined 


£ 


gu be the ſeat of Philoſophy and Liberty, which are inſe- 


E the Crown. 


parable companions: 


ſteadineſs as a line of hereditary Sovereigns uſually do; and 
the right to ele& them, enjoyed by the greater Princes of 


Germany, procured a ſufficient power to theſe, to protect 


>: 


themſelves, as well as the leſſer Lords, againſt the power of 


* Now, in my opinion,” ſays Philipe de Comines, in 
times not much poſterior to thoſe of Edward the Firſt, and 
with the ſimplicity of the language of his times, among 
« all the ſovereignties I know in the world, that in which 
the public good is beſt attended to, and the leaſt violence 
i exerciſed on the people, is that of England.” Memoirt de 
Comines, tom, I. Ib. v. ir C 
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e point therefore was gained, that was one day t 


polleſs 5 and the -ſublequent reigns afford conmuel in 


ture, acknowledge any law to which they had not expreſs : 


Which conſiſts, at this time, one of the great balances cf 


_ tention of the People, and coalefce with the ancient prin- 
eiples of the Conſtitution, 
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The Subject continned.. 
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S ARES, 


THE Re . of che Notions adi of the whole | 
Nation, were now admitted into Parliament : oy 33 


rocure them the great influence which they at pref: 8 


!lances of its ſucceſſive growth. _ 
Under Edward the Second, the Commons began to an. 
nex petitions to the bills by which they granted ſubſidies: 
this was the dawn of their legiflative authority. Under 5 
Edward the Third, they declared they would not, in fu. 


ly afſented. Soon after this, they exerted a privilege in 


the Conſtitution : they impeached, and. procured to be 
condemned, ſome of the firſt Miniſters of State. Un: 
der Henry the Fourth, they refuſed to grant ſubſidies be- 
fore an anſwer had been given to their petitions. In 1Þ 
word, every event of any confequence was attended wah 
an increaſe of the power of the Commons; increaſes in. 
deed but flow and gradual, but which were aner and 
legally efletied, and were the more fit to engage the at. 


Under Henry the Fifth, the Nation was entirely taken 
up wü its wars againſt France; and in the Reign of 
Henry the Sixth began the fatal conteſts between thc 
houſes of York and Lavcalter. The noiſe of arms alone 
was now to be heard: during the ſilence of the laws al- 
ready in being, no thought was had of enatting neu 
ones; and for thirty years together, England preſenis a 
Was ſcene of Daughter aud deſolation. 

t leogih under Henry the Seventh, who, by his inter- 
Ss ze Win the houſe of \ York, united the pretenſt2ns 
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> the two families, a genera] peace was re-eſtabliſhed, 

ad the proſpect of happier days ſeemed to open on the 
Nation. But the long and violent agitation under which 
St had ſaboured, was to be followed by a long and painful 
ccovery. Henry mounting the throne with ſword in 
and, and in great meaſure as a conqueror, had promiſes 
; 6-fulfil; as well: as injuries to avenge. In the mean time, 

oe People, wearied out by the calamities they had under- 
one, and longing only for repoſe, ably .red even the 
ea of reſiſtance ; ſo that the remains of an almoſt ex. 
erminated Nobility beheld themſelves left defenceleſs, 
nd abandoned to the mercy of the Sovereign. 
The Commons, on the other hand, accuſtomed to act 
Wnly a; ſecond part in public affairs, and finding them - 
W:lves bereft of thoſe who had hitherto been their Leads 
Frs, were more than ever afraid to form, of themſelves, 
n oppoſition. Placed immediately, as well as the Lords, 

Winder the eye of the king, they beheld themſelves expoſ- 
co the ſame dangers. Like them, therefore, they pur- 


> Ol 
be {WE baſed their perfonal ſecurity at the expence of public li- 
Ja- er; and in reading the hiſtory. of the two firſt Kings 


che houſe of Tudor, we imagine ourſelves reading the 

Wclation given by Tacitus, of Tiberius and the Roman 
2enate,®,.- 

The time, hats; ſeemed to be arrived, at which 

ngland muſt ſubmit, in its turn, to the fate of the other 

ations of Europe. All choſe barriers which it had rail. 


at. 
rin- d for the defence of its liberty, ſeemed to have only 
deen able to poſtpone the inevitable effects of Power. 

ken But the remembrance of their ancient laws, of that 

a of Wreat charter ſo often and fo ſolemnly confirmed, was ton 
me Neeply impreſſed on the minds of the Engliſh, to be effac- 

one d by tranſitory evils. Like a deep and extenſive ocean, 

; ab Which preſerves an equability of temperature amidſt all 


be vieiſſitudes of ſeaſons, England Mill retained thoſe 
rinciples of liberty which were fo univerſally diffuſed 
brough all orders of che People, cron ey, required 


neun 
18 a 


ter- 
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only a proper opportunity to manifeſt themſelves; 
England, beſides, ſtill continued to poſſeſs the immenſe 
advantage of being one undivided State. cn 
Had it been, like France, divided into ſeveral diſtin 
dominions, it would alſo have had ſeveral National Af. 
ſemblies. Theſe Aſſemblies, being convened at differ. 
ent times and places, for this and other reaſons, never 
could have atted in concert ; and the power of withhold. ll 
1 ing ſubſidies, a power ſo important when it is that of dil. 
1 abling the Sovereign and binding him down to inadtion, 
would then have only been the deſtructive privilege off 
| irritating a Maſter who would have eaſily foun means to 
obtain Foie from other quarters. eee 
The different Parliaments or Aſſemblies of theſe ſeve.W 
ral States, having thenceforih no means of recommending 
themſelves to their Sovereign but their forwardneſs in 
complying with his demands, would have vied with each 
other in granting what it would not only have been 
fruitleſs, but even highly dangerous, to refuſe. The King 
would not have failed ſoon to demand, as a tribute, à pitt 
he muſt have been confident to obtain, and the outward 
form of conſent would have been left to the People on) 
as an additional means of oppreſſing them without dan. 
er. | OT BT SOD. 
But the King of England continued, even in the time] 
of the Tudors, to have but one Aſſembly before which be 
could lay bis wants, and apply for relief. How great ſo. 
' ever the increaſe of his power was, a ſingle Parhament 
alone could furniſh him with the means of exerciſing it: 
and Whether it was that the members of this Parliamen 
entertained a deep ſenſe of their advantages, or whether 
Private intereſt exerted itſelf in aid of patriotiſm, they a 
all times vindicated the right of granting, or rather reful- 
ing ſubſidies; and, amidſt the general wreck: of even 
- thing they ought to have held dear, they at leaſt clug , 
obſtmaiely to the plank which was deſtined to prove the 
inſtrument of their preſervation. 
Under Edward the Sixth, the abſurd tyrannical law! 
againſt High Treaſon, inſtituted under Henry the Eight 
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his pred eceſſor, were aboliſhed. But this young and vir- 
maous prince having ſoon palled away, the blood-thiril p 
WE Mary aſtoniſhed the world with cruelties, which nothing 
but the fanaticiſm of a part of her ſubjects could have ena- 
bed her to execute. 1 | ES. 


Under the long and brilliant reign of Elizabeth, En- 


gland began to breathe anew : and the Proteſtant religion, 
being ſeated: once more on the throne, brought with it 


* 


ſome more freedom and toleration. 


The Star- Chamber, that effectual inſtrument of the ty- 
ranny of the two Henries, yet continued to ſubſiſt; the 
inquiſitorial tribunal of the High Commiſſion was even 
inſtituted ; and the yoke of arbitrary power lay ſtill hea- 


vy on the ſubjett. But-the general affection of the peo- 
le for a Queen whoſe former misfortunes had created fuch. 


a general concern, the imminent dangers which England 
eſcaped, and the extreme glory attending that reign, leſſ- 
ened the ſenſe of ſuch exertions of authority as would, ig 
theſe days, appear the height of Tyranay, and ſerved at 
that time to juſtify; as they fill do excuſe, a Princeſs whoſe 
great talents, though not her principles of government. 
render her worthy of being ranked among the greateſt 
Sovereigus. | DRE i 
Under the reign of the Stuarts, the Nation began to 
recover from its long lethargy. © James the Firit, a prince 
rather imprudent than tyrannical, drew back the veil which 


bad hitherto diſguiſed ſo many uſurpations, and made an 


oſlentatious diſplay of what his predeceſſors had been con- 


* 


| tented to enjoy. | 1 | 
He was inceſſantly aſſerting, that the authority of Kings 
Was nat to be controuled, any more than that of God 


himſelf. Like Him, they were omnipotent ; and thoſe 


privileges to which the People ſo clamourouſly laid claim, 
{As their inheritance and birthright, were no more than an 


effect of the grace and toleration of his royal anceſtors x. 
Thoſe principles, hitherto only ſilently adopted in the 


* See his declaration made in Parliament in the year 1610, 
Ind 1621. 5 


* 
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Cabinet, and in the Courts of Juſtice, bad maintained 
their ground i in conſequence of this very obſcurity. Be- 
ing now. annonnced {rom the Throne, and refounded from 
the pulpit, they ſpread an univerſal alarm. Commerce, 


beſides, with i is attendant arts, and above all that of print ; 


ing, diffuſed mofe ſalutary notions throughout all orders 
of the people; a new light began to riſe upon the Nation; 
ane the-ſpirit of oppoſiion frequently diſplayed itſelf in 
this reign, to which the Engliſh Monarchs had not, for 
a Jong time paſt, been 0c 

But the florm, which was only gathering in clade du. 
ring the reign of James, began 10 mutter under Charles 
the Firſt, his ſucceſſor; and the ſcene which opened to 
view, on the acceſhon of that prince, preſented the moſt 
formidable aſpett. 

The notions of religion, by a ſingular concurrence, u- 
nited with the love of liberty: the fame ſpirit which had 
made an attack 6n the eſtabliſhed faith, now directed it- 
lelf to politics : the royal prerogatives were brought un- 


der the ſame examination as the doctrines of the Church 


of Rome had been ſubmitted to; and as a ſuperſtitious reli- 
gion had proved unable io ſu pport the. teſt, ſo neither could 
an authority pretended unlimited, be expected to bear it. 
The Commons, on the other hand, were recovering 


from the aſtoniſhment into which the n of the 


1 of che Nobles had, at firſt, thrown them. Taking 


a view of the ſtate of the Naas and oi their own, they 


Lecame ſenſible of their whole i} rength ; they determined 
to make uſe of it, and to repreſs a power which ſeemed, 
for ſo long a time, to have levelled every barrier. Find- 


ing among themſelves Men of the greateſt capacity, they 


undertook that important taſk with metkod and by conſti- 
tutional means: and thus had Charles to cope with a whole 
Nation put in motion and dire ted by an allembly « of 
Stateſmen ? 

And here we mail obſerve 955 öfferent were the el. 


ſecis produced in England, by the annihilation of the pow- 


er of the Nobiliiy, from thoſe which the ſame event had 
produced in France, 
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4 France, where, in conſequence of che diviſion of the 
People and of the exorbitant power of. the Nobles, the 
People were accounted nothing, when the Nobles them- 
{elves were ſupprelſed, the work was completed. 

In England, on the contrary, where the Nobles ever 
| vindicated the rights of the People equally with their own, 
io England, where the People had ſuecellively acquired 
moſt eſfectual means of influencing the motions of the 
Government, and above all were undivided, when the 
Noblesthemſelves were caſtio the ground. the budy of the 
People flood firm, and maintained the public liberiy, * 
n The unfortunate Charles, however, was totally ignorant 
of che dangers which ſurrounded bim. Seduced by the 
t example of the other Sovereigns of Europe, he was not 
aware how different, in reality, his ſituation was from 
theirs: he had the imprudence to exert with rigour and 
authority which he had no ultimate reſources to ſuppart : 
an union was at laſt effected in the Nation; and he ſaw 
his enervated prerogatives diſſipated with a breath #, By 


* It might here be objected, that when, under Charles I. the 
regal power was obliged to ſubmit to the power of the Peo- 
ple, the king poſſeſſed other dominions beſides England, viz, 
| Scotland and Ireland, and therefore ſeeming to enjoy the 

ſame advantage ae the Kings of France, that of reigning 
over a divided Empire or Nation. But, bo this it is to be 
| anſwered, that, at the time we mention, Ireland, ſcarecly 

civilized, only increaſed the necefities, and conſequently the 
dependence, of the King: white Scotland, through the con- 
junction of peculiar circumftances, had thrown off her obe- 
dience. And though thoſe two States, even at preſent, bear 
no proportion to the compact body of the Kingdom of En- 
gland, and ſeem never to have been able, by their union witk 
it, to procure to the King any dangerous reſources, yet, the 
circumitances which took place in both at the time ef the 
Revolution, or ſince, ſufficiently. prove that it was no unfa⸗ 
vourable circumitance to Englith liberty, that che great eri- 
lis of the reign of Charles the Füſt, and the great advance 
| vhich the Conſtitution was to make at that time, ſhould pre- 

cede the period at which the * ing of England might have 
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availed themſelves of it io promote their own views; and 
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the famous af, called the Petition of Right, and another 
poſterior Act, to both which he aſſented, the compulſory 
loans and taxes, diſguiſed under the name of Benevolences, i 
were declared to be contrary to law; arbitrary impriſor. 8 
ments, and the exerciſe of the martial law, were aboliſhed; 
the Court of High Commiſſion, and the Star-Chamber, 
were ſuppreſſed “; and the Conſtitution, freed from the 
apparatus of deſpotic powers with which the Tudors had 
bbſcured it, was reſtored to its ancient luſtre. Happy 
had been the People, if their Leaders, after having exe. 
cuted ſo. noble a work, had contented themſelves with 
the glory, of being the benefattors of their Country, 
Happy had been ibe King, if, obliged at laſt to ſubmih, 
his ſubmiſſion had been ſincere, and if he had become MY 
ſufficiently ſenſible, that the only reſource he had left was 
the affection of his ſubjects. | el 

But Charles knew not how to ſurvive the loſs of a pow. 
er he had conceived to be indiſputable :. he could not re. 
concile himſelf to limitations and reſtraints ſo injurious, 
according to his notions, to ſovereign authority. Has dil. 
courſe and condutt betrayed his ſecret deſigns ; diſtruſt Wc: 
took poſſeſſion of the Nation; certain ambitious perſons 


the ſtorm, which ſeemed to have blown over, burſt forth 
anew. The contending favaticiſm of perſecuting ſefts Me 
joined in the coaflict between regal haughtineſs and the af 
ambition of individuals; the tempeſt blew from every lie 
point of the compaſs; the Conſtitution was rent aſunder, gi 
and Charles exhibited in bis fall an awful example to the th 


* 


Univerſe, | ek: cc 
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been able to call in the aſſiſtance of two other Kingdoms. be 
* The Star-Chamber differed from all the other Courts C 
of law in this: the latter were governed only by the eommon pr 
tw, or immemorial cuſtom, and Acts of Parliament; where 

as the former often admitted for la the. proclamations of the ¶ ſt 
King in Council, and grounded its judgments upon them. th 
The abolition of this Tribunal, therefore, was juſtly looked ec 


upon as a great victory over regal Authority. 
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The royal power being thus. annihilated, the Enplith 


ade. fruitleſs attempts to ſubſtitute a republican Go- 
1) ernment in its ſtead. It was a curious ſpectacle,“ 
_ ays Monteſquieu, ** behold the vain efforts of the En- 
im to eſtabliſh among themſelyes a democracy.” Sub- 
0; efted, at firſt, to the power of the principal Leaders in 
©» he Long Parliament, they ſaw-that power expire, only. 
0 Wo paſs, without bounds, into the hands of a Protector. 


hey ſaw it afterwards parcelled out among the Chiefs of 


PY Wiiferent bodies of troops; and thus ſhifting without end 
110 rom ene kind of ſubjection to another, they were at 
Aa Wecogth convinced, that an attempt to eſtabliſh liberty in a 


reat Nation, by making the people interfere in the com- 
Non buſineſs of Government, is of all attempts the moſt 

chimerical; that the authority of all, with which men are 
amuſed, is in reality no more than the authority of a few 
Powerful individuals who divide the Republic among 


W. themſelves ; and they at laſt reſted in the boſom of the 
"c- only Conſtitution which is fit for a great State and a free 
us, Pedple; 1 mean that in which a choſen number delibe- 
lit. rate, and a ſingle hand executes ; but in which, at the 
uſt ſame time, the public ſatisfaction is rendered, by the ge- 
on neral relation and arrangement of things, a neceſſary 
nd condition of the duration of Government. 
ich Charles the Second, therefore, was called over; and he 
197 Men erienced on the part of the people, that enthuſiaſm of 
che affeblion which ufually attends the return from a long a- 


lienation. He could not, however, bring himſelf to for- 
ler, give them the inexpiable crime of which he looked upon 
the chem as to hade been guilty. He faw with the deepeſt 
concern that they ſtill entertained their former notions 

[EE vith regard to the nature of the royal prerogative; and, 
ms WF bent upon the recovery of the ancient powers of the 
arts Crown, he only waited for an opportunity to break thoſe 
non WE promiſes which had procured his reſtoration. | | 
ere» WW © But the very eagerneſs of his meaſures fruſtrated their 
the I ſucceſs. His dangerous alliances on the Continent, and 
em. the extravagant wars in which he involved England, join- 
ed BY ed to the frequent abuſe he made of his authority, betray- 
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ed h's deſigns, The eyes of the Nation were ſoon op: 1. 
ed, aad ſaw into his projetts; when, convinced at leny:l; 
that nothing but fixed and oh ible bounds can be . 
effectual check on the views and efforts of Power, th coi 
relolved finally to take away thoſe remnants of deſpotiſa 
which fill made a part of the regal prerogative. 

- Þhe military ſervices due to the crown, the remain; 
Ot the ancient feudal tenures, had been already aboliſhed: 
the laws againſt heretics Were now repealed ; the Statutel 
for holding parliaments once at. leaft in three years wall 
enabicd ; the Paleas Corpus act, that barrier of the Sub. 
IK As perſonal ſafetv, was eſtabliſhed : and, ſuch was the 
patriotiſm of the Parliament:, that 1 it wer under a King 
the moſt deſtitute of principle, that W received in 
moſt eicacious ſupports. 

At length, on the death of Charles, bean a reign which 

aitords a moft exemplary leſſon both to Kings and Peo.Þ 
pie. James the Second, a prince of a more rigid diſpoii.f 
tion, though of a lefs comprehenſive underſtanding, than 
tits. Tac brother, purſued f1]] more openty the projet] 
which had a ready proved ſo fatal to bis family. He 
would not fee that the great alterations which hed ſucceſ.M 
hvely been eflefled in the Confliiution, rendered the cx. WM; 
ecution of it daily more and more impratticah! e; he im-Hpce 
pruden:ly ſuffered himfelf to be cxalperated at 2 reliit- Wh! 
ence he. was in no condit:on to overcome; and, hur- 
ned away by a ſpirit of deſpotiſm and- a monkiſh Zea, Wi: 


he ran heac long agaitiſt the rock which was to wreck is 


att! ily. | 0 
He not only uſed, in his declarations, the . ex- Hi. 
preſſions of Abſolute Power and U: e 5858 A 


he not only uſurped to himſelf a right to diſpenſe with Hi 
the lews; but moreover ſouglit to convert that deſtruct- . 
ve preienſion to the dellruclion of thoſe very laws which re 
were hell moſt dear by the Nation, by endeavouring to Mt: 
550110 a. religion for which they Dad ſuffered the g greateſt | 
Calamities, in order to eſtabliſh on its ruin a mode or Wt! 
tails u kich re pcateck Acts of the Legiſlature had profcrib- y 
ed; and proſcribed, not becauſe ut tended to eſtabliſh i. 
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"W-n gland the doctrines of Tranſabſtantiation and Purga- 
oy, dofirines in theinſelves of no political moment, but 
ecauſe the unlimited power of the Sovereign had always 
een made one of its principal tenets. RY 
To endeavour therefore to revive ſuch a Religion, 
as not only a violation of the laws, but was, by one enor- 
ons violation, to pave the way for others of a fiill more 
xlarming nature. Hence the Engliſh, ſeeing that their 
iberty was attacked even in its firft principles, had re- 
ourle to that remedy which reaſon and nature point out 
o the People, when he who ought to be the guardian ot 
he laws becomes their deftroyer ; they withdrew the alle- 
giance which they had ſworn to James, and thought 
emſelves abſolved from their oath to a King who him- 
elf ailregarded the oath he had made to his People. f 
W Bit, inſtead of a revolution like that which dethrone! 
0- WC horles the Firſt, which was effected by a great effuſion 
of blood, and-threw the ſtate into a general and terrible 
onvulſion, the dethronement of James proved a matte 
of ſhort and eaſy operation. In conſequence of the pro- 
zreſſive information of the People, and the certainty ot 
he principles which now directed the Nation, the whole 
were unanimous, All the ties by which the People were 
bound to the throne were broken, as it were, by one ſin— 
e ſhock ; and James, who, the moment. before, was a 
Monarch ſurrounded by ſubjects, became at once a ſim- 
Iple individual in the midſt of the Nation. 
That which contributes, above all, to diſtinguiſh this e- 
vent as ſingular in the annals of Mankind, is the modera- 
ton, I may even ſay, the legality which accompanied it. 
A8 it to dethrone a King who ſought to ſet himſelf above 
tne Laws, had been a natural conſequence of, and pro- 
vided for, by the principles of Government, every thing 
remained in its place; the Throne was declared vacaut, 
PRE new line of ſucceſſion was eſtabliſhed. 
den e een he bn 
vent new des: At q 3 e . 75 750 Wan 
nel ones; and advantage was taken of the rare op. 
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portunity of entering into an original and expreſs com 


than had been taken by his predeceſſors; and it was con. 
ſecrated as a perpetual formula, of ſuch oaths. It va 
determined, that to impoſe taxes without the conſent off 
Parliament, as well as to keep up a ſtanding army in time 
of peace, are contrary to law, The power which the 
Crown had- conſtantly claimed, of diſpenſing with thelf 


Great Charter had marked out the limits within which 
the Royal authority ought to be confined; ſome out. 
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pit between King and People. | | 
An Oath was required of the new King more preciſe 


laws, was aboliſhed, It- was enacted, that the ſubjeR, offi 
whatever rank or degree, had a right to preſent petition 
to the King *. Laftly, the key-ſtone was put to the arch 
by the final. eſtabliſhment of the Liberty, of the Preſs h. 

The Revolution of 1689 is therefore the third grand 
ra in the hiſtory of the conſtitution of England. The 


works were raiſed in the reign of Edward the Firſt ; bu, 
it was at the Revolution that the circumvallation wa . 
completed. _ JC 
It was at this æra, that the true principles of civil ſoc. ( 
ety were fully eſtabliſhed. . By the expulſion of a King, 
who had violated his oath, the doctrine of Reſiſtance * 
that ultimate reſource of an oppreſſed people, was con. , 
* The Lords and Commons, previous to the Coronation c 
of Ring William and Queen Mary, had framed a Bill which © 
contained a declaration of the rights which they claimed in * 
behalf of the People, and was in conſequence called the BI * 
of Rights. This Bill contained the Articles above, as well a ! 
ſome others, and having received afterwards the Royal aſſent, 
became an Act of Parliament, under the title of An Ad di. a 
claring the Rights and Liberties of the Subje&, and ſettling the Su-. t 
_ ceſfion of the Crown.,—A. 1 William and Mary, Seſſ. 2. Cap n 
The liberty of the preſs was, properly ſpeaking, eſtab - 2 
liſhed only four years afterwards, in conſequence of the refu-F P 
al which the Parliament made at that time, to continue aj, 
longer the reſtrictions which had before been ſet upon it. 0 
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0 3 firmed beyond a doubt. By the excluſion given to a fa- 
I mily hereditarily deſpotic, it was finally determined, that 


Nations are not the property of Kings, The principles 
of Paſſive Obedience, the Divine and indefeaſible Right 


of Kings, in a word, the whole ſcaffolding of falſe and fu- 


perſtitious notions, by which. the Royal authority had till 
then been ſupported, fell to the ground, and in the room 
of it were ſubſtituted the more ſolid and durable founda- 
tions of the love of order, and the ſenſe of the neceſſiiy 
of civil government among Mankind, Sk 


VVV 
r 
Of the Legiſlative Power. 


N almoſt all the States of Europe, the will of the 
1 Prince holds the place of law; and cuſtom has ſo 
confounded the matter of right with the matter of fact, 


that their Lawyers generally repreſent the legiſlative au- 


thority as eſſentially attached to the charatter of King; 
and the plenitude of his power ſeems t9 thein neceſſarily 
to flow from the very definition of his tide. 
The Engliſh, placed in more favourable circumſtances, 
have judged differently : they could not belteve that the 
deſtiny of Mankind ought to depend on a play of words, 
and on ſcholaſtic ſubtilties; they have therefore annexed 
no other idea to the word King, or Roy, a word known 
alſo to their laws, than that which the Latins annexed to 
the word Rex, and the northern Nations to that of Cyning. 
In limiting therefore the power of the King, they have 
afied more conſiſtently with the etymology of the word; 
they have acted alſo more conſiſtently with reaſon, in 
not leaving the laws to the diſpoſal of the perſon who is 
already inveſted with the public power of the State, that 
is, of the perſon who lies under the greateſt and moſt in- 
portant temptations to ſet him himſelf above them. 


Ihe baſis of the Engliſh Conſtitution, the capital prin- 


ciple on which all others depend, is that the Legiſlative 
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power belongs to Parliament alone; that is to ſay, the 
power of eflabliſhing laws, and of abrogating, changing, 
or explaining them. „ 
- The conſtiiuent parts of Parliament are the King, | the 
Houſe of Lords, and the Houſe of Commons. 
The Houſe of Commons, otherwiſe the Aſſembly of 
the Repreſentatives of the Nation, 1s compoled of the De- 
puties of the different counties, each of which ſends two ; 
of the Deputies of certain Towns, of which London, in- 
cluding Weſtminſter and Southwark, ſends eight, —other 
Towns, two or one; and of the Deputies of the Univer- 
ſities of Oxford and Cambridge, each of which ſends two. 
Laſtly, fince the AR of Union, Scotland ſends forty- 
five Depsties; who, added to thoſe juſt mentioned, make 
up the whole number of five hundred and fifty-eight, 
Thoſe Deputies, though ſeparately eleded, do not ſolely 
repreſent the Town or County that ſends them, as is the 
caſe with the Deputies of the United Provinces of the Ne- 
therlands, or of the Swiſs Cantons; but hen they are 
once admitted, they repreſent the whole body of the Na- 
tion. d | : oe bx 
The qualifications required for being a member of the 
Houſe of Commons, are, for repreſenting a County, to 
be born a ſubject of Great Britain, and to be poſſeſſed of 
a landed eſtate of fix hunded pounds a year; and of 
three hundred, tir repreſenting a Town or Borough. 
The qualifications required for being an eleftor in a 


County, are to be poſſeſſed, in that County, of a Freehold | 


of forty ſhillings a year F, Wich regard to eleftors in 
Towns or Boroughs, they muſt be fieemen of thern, a 
word which now ligniftes certain qualifications expreſſed 
in the particular Charters. 3 | 
When the King has determined to aſſemble a Parlia- 
ment, he fenis an order jor that purpoſe to the Lord 


+ This Freehold muſt have been poſſeſſed by the elector 
one whole year at katt before the time of election, except it 
has devolved to him by inheritance, by marriage, by a Ja: 
will, or by promotion to an ofiice, | 
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W Chancellor, who, after receiving the "JED ſens a writ 
under the great ſeal of England to the Sheriff of every 
County, directing him to take the neceſſory ſteps for the 
election of Members for the C ounty, andwthe Towns and 
Boroughs contained in it. Three days after the recep- 
tion of the writ, the Sheriff muſt, in his turn, ſend his 
precept to the Magiſtrates of the Towns and B: oroughs, 
to order them to make their election within eight days 
after the reception of the precept. giving four days no- 
tice of the ſame. And the Sheriff himſelf mult proceed 


after the receipt of the writ, nor later than ſixteen. 
The principal precautions taken by the law, to inſure 


e the freedom of elections, are, that any Candidate, who 
after the date of the writ, or even after the Vacancy, ſhall 
J WY bave given entertainments. to the electors of a place, or 
e bo any of them, in order to his being elected, ſhall be in- 


capable of ſerving for chat place in P. cliament. That if 


e any perſon gives, or promtſes to give any money, em- 
i ployment, or reward, to any voter, in order to influence 
his vote, he, as well as the voter himſelf, fhall be con- 
ie demned to pay a fine of five hundred pounds, and for ever 
0 diſqualified to vote and hold any office in any corpora- 
»f on; the faculty, however, being reſerved to both, of 
Of procuring their indemnity for their own offence, by dil. 


covering ſome other vffender of the ſame kind. 
It has been moreover eſtabliſhed, that no Lord of Par- 


to inerfere i in the eletiions of members; that any officer 
of the exciſe, cuſtoms, &c. who lhall preſume to inter- 
meddle in elections, by influencing any voter to give or 
withhold his vote, (hall forfeit one hundred pounds, and 
be difal.!2d to hold any oitice., Laſliy, all ſoldiers quar-- 
(cred in a place where an election is to be made, muſt 
move from it, at leaſt one day before the election, to the 


alter the election is finiſhed. 


Lords Spiritual, who are the Arcl. bihops of Canterbu- 


to the election for the County, not ſooner than ten days 


lament, or Lord Lientenant of a Count, has any right 


diſtance of two miles or more, and retutn not till one day 


The Houſe of Peers, or Lords, is compoſe: a af the 
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ry and of York, and the twenty-four Biſhops: and of 


the Lords Temporal, whatever may be their relpanyve ti. C 


tles, ſuch as Dokes, Marqui ſes, Earls, &c. 


Laſtly; the King 154he-third conſtitutive: part of Parli. | 
ament * it is even he alone who can convoke it; and he. 


aſone can diffolve, or prorogue it. The effedt of a diſſo 


lution is, that fromm that moment the Parliament com plete. 
ly ceaſes to exiſt; the commiſſion given to the — 
by their Conſliiuents is at an end; and whenever a new, 


meeting of Parliament ſhall happen, they muſt. be ele&: 
ed anew... A prorogation is an.adjournment to a time ap- 
pointed by the King; till Which the exiſtence of Parlia. 


— is amply interrupted, aud the en of the Depu- 


ties ſuſpended 


- When the Parliament meets, whacher-; it da by: Ms, 
of. a new ſummons, or whether, being compoſed of Mem. 


bers formerly elected, it meets again at the expiration of 


the term for which it had been prorogued, the King ei- 
ther goes to it in perſon; inveſted with the inſignia of his 
dignity, or appoints proper perſons io repreſent him on, 
_ thavoccaſion; and opens the ſeſſion by laying beſore the 


Parliament the ſtate of the public affairs, and inviting them 


to iake chem into conſideration. This preſence. of the. 


Ning, either rea] or repreſented, is abſolutely requiſite at 
thefirſt meeting; ii is it which gives life to the Legilla- 
uve-Bodies, and puts them in action 

- TheKing having concluded his declaration, withdraws, 


The Parliament, which is then legally iutruſted witch the 
care of the National concerns, enters upon its functions, 
and continues to exiſt till it is prorogued, or dillolved.. 
The Houſe of Commons, and that of Peers, aſſemble ſe-. 
Parately: the latter, under the preſidence of the Lord 


Chancellor: che former, under that of their Spear, and 


both ſeparately adjourn to Jock days. as dep ett ven, 


think proper to appc int. 


As each of he two. Houſes hav 2 negative on che af | 
poſitions made by the other; and here is, conſequen.| Yo! 
no danger of their encroaching on each other's rights, nor, 


on thoſe of the King, who has likewiſe his negative upon 


ben both, any queſtion jodged by them conducive to dhe 
public good, 2 exception, may be made the ſubjett 


ef their reſpective deliberations. Such are, for inſtance, 


li. Ne Hmitations, or extenſions, to be given to the autho- 
be rity of the King; the eftabliſhing of new laws, or mak - 
0- eg changes in thoſe already in being. Laſtly, the dif- 
e: refent kinds of public proviſions, or eſtabliſhments, the 
13, xrious abuſes of adminiſtration; and their remedies, be- 
come, in every Seſſion, the object of the attention of 
Qt WParliament, rn. | 


Here, however, an importan tobſervation mat be-made. q 
W Bills for granting Money muſt have their beginning 
in the Houſe of Commons: the Lords cannot take this 
objeft into their conſideration but in conſequence of a 


ue bil} preſented to them by the latter; and the Commons 
m. have at all times been fo anxiouſly tenacious of this pri- 
of Nenege, that they have never ſuffered the Lords even to 
ei- make any change in the Money Bills which they have ſent 
his is them; and the Lords are expected ſimply and ſolely 
on either to accept or rejett (be m. 
the This excepted, every Member, in each Houſe, may 


propoſe whatever queſtion he thinks proper. If, after 
the being conſidered, the matter is found to deſerve attention, 
ache perſon who made the propoſition, uſually with ſome 
la. {Mothers adjoined to him, is deſired to ſet it down in writ- 

ing. If, after more complete diſcuſſions of the ſubject, 
s, che propoſition is carried in the affirmative, it is ſent to 
the die other Houſe, that they may, in their turn, take it into 
ns, ¶ confideration. If the other Houſe reject the Bill, it re- 
ed. mains without any effect: if they agree to it, nothing re- 
le. Nins wanting to its complete eſtabliſhment, but the Roy- 
12d BY When there is no buſineſs that requires immediate diſ- 

patch, the King uſually: waits till the end of the Seſſion, 
or at leaſt till a certain number of bills are ready for him, 
before he declares his royal pleaſure. When the time is 
come, the King goes to Parliament in the ſame ſtate with. 
which he opened it: and * he is ſeated on the Throne, 


* 
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2 Clerk, who bas a liſt of the Bills, gives, or refuſes, 23 
be reads the Royal Aſſent. 

When the Royal Aſſent is given to a public Bill, the 
Clerk ſays, le Roy le veut. If the Bill be a private Bil, 
he ſays, ſoit fait comme il ft defire, If the Bill has ſubſi. 
dies for its object, he ſays 4e Roy remercie ſes loyaux Sujed, 
accepte leur benevolence & auſſi le veut. Laſtly, if the 
King does not think proper to aſſent to the Bill, the 
Clerk ſays, le Roy f aduiſera ; which is a mild way of 
giving a refuſal. 

It is, however, pretty ſingular, that the King of England 
ſhould: make uſe of the French language to declare his 
intentions to his Parliament. This cuſtom was introduc. 
ed at the Conqueſt *, and has been centinued, like other 
matters of form, which ſometimes ſubſiſt for ages after 
the real ſubſtance of things has been altered; and Judge 
Blackſtone expreſſes himfelf, on this ſubject, in the fol- 
lowing words: A badge, it muſt be owned (now the 
„ only one remaining), of Conqueſt; and which one 
* would wiſh to ſee fall into total oblivion, unleſs it be 
«reſerved as a ſolemn memento to remind us that our 
„ -hberties are mortal, having once been deſtroyed by a 
foreign force.” 

When the King has declared his different intentions, 
he prorogues the Parliament, Thoſe Bills which he has 
rejected, remain without force: thoſe to which he has al- 
ſented, become the expreſſion of the will of the highell 
power acknowledged in England : they have the Tat 
Wann force as the Edits enreg tres have in France f., 


be. William the Conqueror added to the. other changes he 
introduced, the abolition of the Engliſh language in all pub- 
lie, as well as judicial tranſactions, and ſubſtituted to it. the 
Erench that was ſpoke in his time; hence the number of old 
French words that are met with, in che ſtyle of the Engliſh 
laws. It was only under Edward III. 3 the Engliſh lan- 
guage began to be re-eſtabliſhed in the Courts of juſtice. 

I They call in France, Zdis energiſtres, thoſe Edicts of 
the King which have been regiſtered in he Court. of Parlize 


\ 
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and as che Populiſcit had in ancient Rome: in a word, 
they are Laws. And though each of the conſtituent 
ts of the Parliament might, at firſt, have prevented the 
exiſtence of thoſe laws, the united- will of 10 — Three 1 
no- een to e them. | Vs Seb 


9 
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| HEN the Parliament is prorogued or diſſolved, it 


ccaſes to exilt ; but its laws ſtill continue to be 
force? © the: my remains charged with the execution 


15 The wud 88 does not, Wen . in 
rance; as it does in England, the A ſſembly of the Ettates of 
de Kingdom. The French Parlement are only Courts of 
uſtice: that of Paris was inſtituted in the ſame manner, and 
bor the ſame purpoſes, as the Aula Regis was afterwards in 
1 ogland, viz, for the adminiſtration of public Juſtice, and 
ar deciding the differences between the King and his Barons : 
t was in conſequence of the Judgments awarded by that 
Court, that the King proceeded to ſeize the dominions of 
hoſe Lords or Princes againſt whom a ſentence had been 
aſſed, and when he was able to effect this, united them to 
he Grown, The Parliament of Paris, as do the other Courts 
f Law, grounds its judgments upon the Edid or Ordonnances 
o the King, when it has once regiſtered them. When thoſe 

Prdonnances are looked upon as grievous to the Subject, the 
Parliament refuſes to regiſter them: but this they do not 
rom any pretenſion they to have a ſhare in the Legiſlative au- 
oerity; they only object that they are not ſatisfied that the 
Irdomnance before them is really the will of the King, and 
en proceed to make remonſtrances againſt it: ſometimes 
de King defers to theſe ; or, if he is reſolved to put an end 
o all oppoſition, he comes in perſon to the Purliament, there 
olds what they call un Lit de juſtice, declares that the Ordon - 
ace before them 18 actually ie will, and orders the proper 
ficer to regiſter it. 
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Mo them, and is ſupplied vith theveceſſary power for tha 
7452 is however to be obſerved, that, though i in bis polk 
tical. capacity of one of the conſtituent paris of the Par. 
liawent, that is, with regard to the ſhare allotted to him in 
the legiſlative authority, the King is undoubtedly Sove. 
reign, and only needs allege his will when he gives or re. 
fuſes his aſſent to the bills preſented to him; yet, in the 
exerciſe of his powers of Government, he is no more 
than a Magiſtrate, and the Jaws, whether thoſe that ex. 
iſted before bim, or thoſe to which; by bis aflent, he 
has given being, muſt direct his condaB; and bind him 
equally with his ſubjefts. 43 
The firſt prerogative of the Ki in his capacity 
Supreme Magiſtrate, bas for its 0 dier _ adminiſtration 
; 8 uitice. 
| 70 . He is the ſource of all Pes power n State; 
12. is ; the Chief of all the Courts of Law, and the Judges 
ate 5 his Subſtitutes: every thing is tranſaQed in hi 
the Judg ments muſt be with his Seal, rare exe 
Aeli, his. O Gee = 05 


ers. in e en 08 
20. By a Afhion of the law, be 18 looked upon as + the 
h 8 proprietor of the kingdom; he is in eonſequence 
deemed directly concerned in all offences ; andfor thit 
Tealon proſecutions 3 are to be carried on, in is "name, in 
the Courts of law. 
35. He can pardon offences, that is, remit the puniſt 
ment that has been awarded 1 in conſequence of his proſe 
cution. * 
IT. The fecond prenagative of the King, i is, to be th; 
fountain of honour, that is, the diſtributor of titles an 
Jignities: he creates the Peers of the realm, as well as be 
ſtows the different degrees of inferior Nobility. I. 
moreover diſpoſes of the different 8 either in tht 
0 law, n Slewhere. 
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IV, He is the Supreme Head of the Church. In tis 
eapacity he appoints the Biſhops, and the two Archbi- 


li ſnops; and he alone can conyene. the Aſſembly of the 


model of the Parliament: the Biſhops from the upper 
Houſe: [Deputies from the Dioceſes, and form the ſeve- 
ral Chapters, form the lower Houſe: the aſſent of the 
King is hkewiſe neceſſary to the validity of their Acts, ar 
Canons; and the King can prorogue, or diſſolve, the 
WWW 
V. He is, in right of his Crown, the Generaliſſimo of 
all ſea or land forces whatever; he alone can levy troops, 
equip fleets, build fortreſſes, and fill all the poſts in them. 
VI. He is, with regard to foreign Nations, the repre. 


* 


ſentative and the depoſitory of all the power and colleQ- 
ive majeſty of the Nation: he ſends and receives ambaſ. 
ſadors; he contratts alliances; and has the prerogative of 
declaring war, and of making peace, on whatever condi. 
tions he thinks proper, oo 5 

VII. Ia fige, what ſeems to carry ſo many powers io 
the height, is, its being a fundamental maxim, that THE 
King CAN DO NO WRONG: which does not ſignify, 
however, that the King has not the power of doing 1 or, 
as it was pretended by certain perſons in former times, 
that every thing he did was lawful ; but only that he is a- 
bove the reach of all Courts of law whatever, and that 
his perſon is ſacred and inviolable. þ 1 
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Ne Boundaries which the Conſtitution has ſet to the Royal 


rce Tua the foregoing enumeration of the powers 

k with, which the laws of England have intruſted the 
ene King, we are at a loſs to reconcile them with the idea of a 
Monarchy, which, we are told, is limited. The King not 
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: only. un ites im himſelf all the branches of the Executive 


power —he not only diſpoſes, without controul, of the 


whole RAY: power in the State, —but he is moreover, 


it ſeems,” Maſter ofthe Law itſelf, ſince he calls up, and 
diſmiſſes, at his will; the Legiſlative Bodies. We find 
him, therefore, at firſt fight, iaveſted with all the prero- 
gatives that ever were claimed by the moſt abſolute Mo. 
narchs; and we are at a loſs to find that liberty which the 


ha ſo confident they paſſeſs.: .- - 


But the Repreſentatives of the people ill bave, and 
that is ſaying enough, they il have in their hands, now 
that the Conflitation is fully eſtabliſhed, the ſame power: 


ſul weapon which has enabled their anceſtors to eſtabliſh 


it. It is ſtill from their liberality alone that the King can 


obtain ſubſidies; and in theſe days, when every thing is 
rated by pecnnary. eſtimation, when gold is become 
the great moving ſpring of affairs, it may be ſafely affirm- 
ed, .that he who depends on the will of other men, with 


regard to ſo important an article, is, whatever his power 


maybe in other reſpeRs, in a Rate of real dependence. 
This is the caſe of the King of England. He has, in 
that capacity, and without the grant of his people, ſcarce- 


ly any revenue. A few hereditary duties on the export- 


ation of wool, which (ſince the eſtabliſnment of manu- 
factures) are become tacitly extinguiſhed ; a branch of 
the exciſe, which, under Charles the Second, was annex- 
ed to the Crown as an indemnification for the military 
ſervices it gave up, and which, under George the Firſt, 
has been fixed to {even thouſand pounds; a duty of two 
ſhillings on every ton of wine imported; the wrecks of 
ſhips of which the owners remain unknown; whales and 
ſturgeons thrown on the coaft ; ſwans ſwimming on pub- 
lic rivers; and a few other feudal relics, now compoſe 
the whole appropriated revenue of. the King, and are all 


that remain of the ancient inheritance of the Crown. 


The King of England, therefore, has the prerogative 
of commanding armyes, and equipping fleets—but without 
the concurrence of his Parkament -he-cannot maintain 
them. He can beſtow. places and :employments—but 


OF 'ENCEAND 53s 


ithout his Parliament he cannot pay the ſalaries attend- 
ing on tbem. He can declare war—but without his Par- 
liament it is impoſſible for him to carry it on. In a word, 
he Royal Prerogative, deſtitute as it is of the power of 
mpoſing taxes, is like a vaſt body, which cannot of itſelf. 
accompliſh its motions © or, if you pleaſe, it is lxxe a ſnip 
ompletely equipped, but from which the Parliament can 
at pleaſure draw off the water, and leave it aground, and 
alſo ſet it afloat again, by granting ſubſidies. - 
And 1adeed we ſee that, ſince the eſtabliſhment of this 
ight of the Repreſentatives of the People, to grant, or re- 
fuſe, ſubſidies to the Crown, their other privileges! ve been 
ontinually increaſing. Though theſe Repreſentatives 
ere not, in the beginning, admitted into Parliament but 
pon the moſt e terms, yet they ſoon found 
neans, by joining petitions to their money: bills, io have 
a ſhare in framing thoſe laws by which they were in fu- 
ure to be governed; and this method of proceeding, 
hich at firſt was only tolerated by the King, they after- 
ards converted into an expreſs right, by declaring, under 
Henry the Fourth, that they would not, thenceforward, 
ome to any reſolutions with regard to ſubſidies, before 
he King had given a preciſe . to their petitions, 

In ſubſequent times we ſee the Commons conſtantly 
ueceſsſul, by their exertions of the ſame privilege, in 
heir endeavours to lop off the deſpotic powers which ſtill 
made a part of the regal prerogative. Whenever abuſes of 
power had taken place, which they were ſeriouſly determin- 
dio correct, they made grzevances and ſupplies, to uſe the 
Ipreſſion of Sir Thomas Wentworth, go hand. in hand 
ogetker, which always produced the redreſs of them. 
und in general, when a bill, in conſequence of its being 1 
udged by the Commons --ſſential to the public welfare, | 
* been Joined by them to a money bill, it has feldom 
ailed to paſs in that agregable company *, 


In mentioning the forcible uſe which the, Commons 
ave at times made of their power of granting ſubſidies, by 
oining prexviſious of a different nature to bills that bad grants 
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vr: this force ofthe prerogative of the Gat 
aid the facilitywith-which it may be exerted; bow. 
r neceffary they may have been for the firſt eſtabliſh; 
ment of the Confſlitution, might prove too conſiderable at Wi ev 
preſent, whewit' is requiſhe only to ſupport it Ther 


mig tn be the danger, that; if the Parſiament ſhould ever an 
ett their privilege wits full extent, Ihe Prince; reduced of 
to deſphr; might reſort to fatal eurenmties; or that the of 


Qenffftutton, Which fubſiſts only by aer ol its el Iſu 
dffene might in the end de ſubverted. i, 4 
Adee d this is a caſe which the prudence of th Pail 
ene has foreſeen. They have, in this reſpett, impoſel 
- Jaws upon themſelves; and without touching the 'prero. 
gative n ſelf, they have'moderated the exerciſe" of it. A808 
cuſtom has ſor! a Tong time prevailed; at the beginning of 
ever reign, and in tie kind of overflowing of atfehoaliſh 
hib takes plate between a King and his firſt Partiamen 
10 grant the King a revenue for his Tife; a proviſion which, 
with reſpekt io che great e eriions of his power, does not > 
bridge the inflaence of the Commons, but yet puts hin 
ig condition to ſupport ihe dignity of the 'Cfown, al 
_*Hords him, wie iv the firſt Magiſtrate: in the Nation, thi 
 Thdepetidence Which he laws inſute alſo to thoſe May 


For their oJeQ; I only'mean'to ſhew the | great efficiency of 
that power, which was the ſubject of this Chapter, withoi 
nn g to fiy any thing as to the propriety of the mei. 
ure. The Hole of Lords have even found it neceſſary 
Lhe confirms what is ſaid bere) to form, as it were; a col: 

2 among themfelbes) for tlie ſecurity of their Legill 
ive 5 agaĩnſt the unbounded: uſe which the Con- 
mon taight make of their power of taxatiôn; and it bn 
deen made 4 ſtanding order of their Houſe, to reje any bi 
„ A- _— has been tacked. 
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Sftrates who are particularly intruſted with the adminiſtra- 
tion. of Juſtice *, 


This conduR of the Parliament Provides 30 admirable 


remedy for the accidental diſorders of the State. For 
though, by the wife diftributiori of the powers of Govern- 
ent, great uſurpations are become in a manner imprag- 
wil bcable, nevertheleſs it is impoſſible but that, in conſe- 
u quence of the continual, though ſilent efforts, of ibe Exe- 
u eutive power to extend itſelf, abuſes will at length llide in. 
ere But here the powers, wiſely kept in reſerve. by the Parli- 
ver ments afford the means of remedying ihem. At the end 
del el each reign, the civil liſt, and conſequently that Kind 
the of independence which it procured, are at an end. The 


ile ucceſlor finds a Throne, a Sceptre, and a Crown ; but 

be finds neither power, nor even dignity: and before a 
real poſſeſſion of all theſe things is given him, the Park- 
ament have it in their power to take a thorough review of 
the State, as well as correct the ſeveral abuſes that may 
W have crept in during the preceding reign ; and thus the 
Conſtitution may be brought back to. its firſt principles., 
noEngland, therefore, by this. means, enjoys one very 
great advantage, one that all free States have ſought to 


ich produre- for themſelves; I mean that of a periodical re- 

bormaion. But the expedients which Legiſlators have 
hinWe93trved for this purpoſe in other Countries, have al- 
aul 5: when auempted to be carried into practice, been 
tha und to be productive of very diſadvantageous conſe- 


quentes.:. Thoſe laws which were made in Rome, to 


'£ H The twelre Judges. Their commiſſions, which in for- 
mer times were often given them durante bene placito, now 
mult always ** be made guamdiu ſo bene gefſerint, and their ſa- 
aries aſcertained: but upon an addrefs of both Houſes it 
may be lau ful to remove them. Stat. 13 Will. III. c. 
3 In the firſt year of the, reign of his preſent Majeſty, it 
has been moreoyer enacted, that the commiſſions of the Judg- 
ec ſhall contiaue in force, notwithſtanding the demiſe of the 
King; which has prevented their being: dependent, with re- 
gard to their continuation K office, on the beir apparent. 
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"attempt aloe ehdangered the overthrow'of the Republic; 1 


aid ibe greater the abuſes were, the more impoſſible 1 i 


 Oppole” the uſnrpations of prerogative, as'rt were, in front 


Teftore that equality which is: the eſence of a Democri 
tical Government, were always found imprafticable : iht 


ati the expecken Which the Floremines called ripig lia 
al, proved nowife happier in is confequences. Thi 
was beciuſe a thofe different remedies were deſtroyel 
beforehand, by the very evils they were meant to cure, 


was to correct them. 

But the means of reſtipinntbon whith the Parliament 
of England his taken cafe to reſerve to itſelf, is the mot 
effeQuat; as it goes leſs directly to its end. It does not 


it does not encounter it in the middle of its career 
and in the fulleſt flight of its exertion: but it goes in ſearch 
of it to its ſource, and to the principle of 5 action. bl 
does not endeavour eld to overthrow it; it only 6 
nervates ns ſprings. Tait + 
What increaſes fur wore we miktneſs ofthe operation, 
is, that it is only to be apphed to the nfurpations them. 
ſelves; and paſſes by, what would be far moreformidable 
to encoumer, the obltinacy "and pride of the uf pers. : 
Every thing i is wenlabtes with a'new Sovereign, who 
till then, has had no fhare in public affairs, and has taken 
no ſtep which he may conceive himſelf bound in honomt 
t ſupport, In ſine, they do not wreſt from him wha 
the good of the State requires de mould } of $66 he bim 
'felf makes the factifice. 2 
Fhe truth of all theſe een, is remarkably COn- 
fitmed by the events that followed the reign of the to [all 
Henries. Every barrier that protected the People againk 
the excurfions of Power had been brqke thro. gh. "The 
Pathament, in their terrot, had even enatted that procla 
mations, that i is the will of the King, ſhould have the force 
of Jaws *. The. Confliion.fremal really undone. Yeh, 
one che firlt apportunity-afforded by a DEW: beigen. 1 


88 Stat. 31 Hen. VIII. chap. 8. 
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degan again to make its appearance . And when che 


Nation, at length. tecovered from its long lupineneſs, had, 
che acceſſion of Charles the Firſt, another opportunity. 
af a change of Sovereign, that enormous maſs of abuſes, 
vhich had been accumulating, or gaining ſtrength, during. 


e ee remored, and the ancient Jaws 


vere T , , 6672131591 
as ſo extenſive in its effects, and mi ght he called a new 
reation ot the Conſtituuon, was accompliſhed. without 
producing the lealt convutton. Charles the, Firſt, in tho 
ane manner as Edward, bad done in former times, +, afl. 
ated to every regulation. that was paſſed; and Whatever 
dlyFance. he might. at firſt manifeſ}, yet the, Act called 
nden , Right (as well, as the Bill which atterwards- 
pmplated; the work) received: ihe Royal Sanction with 
D bloodſhed,  _ 


It is true, great misfortunes followed; but they were. 
be eflefts of particular circumſtances. During the time 
ach preceded. the reign. of the Tudors, the nature and 
ent of regal authority having. never been accurately 
ained, the exorbitant, power of the Princes of that 
loule had gradually introduced political prejudices of 
en an extravagant kind; thoſe prejudices, having had a 
nared- and fifiy years 10 take root, could not be ſhaken 
but by a kind; of general convulſion; the agitation 
nuaLed after the aktion, and was carried 40 exceſs by 


a) 


e religious quarrels that aroſe at that time, . | 


The laws concerning Treaſon, paſſed under. Heury the 
sbth, which Judge Blackitone calls . an amazing heap. of 
wild and new-fangled treaſons, were, together with the 
te juſt mentioned, repaaled in the beginning of the reigu 


* 


+ Or, which is equally in point, the Duke of Somerſet 
ancle, who-was the Regent of the Kingdoz:, under che 
me of Protector. | 3333 i 
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. ar in Poster! irt it ot ente relied or 

the advantages of the great A ee which 
ee has intruſted them, 

Though this prerogative is, in a manner, out of dan 

ger of an immediate attack, they have nevertheleſs ſhewn 

- 5 all times, the greateſſ jealouſy on its account. They 

never ſuffer, as we have obſerved before, a money- bill u 

begin any here but with themſelves ; and any alteratio 

that may be made in it, in the other Houſe, is ſure to h 

rejected. If che Commons had not moſt ſtrictiy reſerve 

ts themſelves the exerciſe of a prerogative on; Which thei 

very exiſtence depends, the whole might at length ha 
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f * Mlidden into that other body which they might have ſuf 
1 fered to ſhare in it equally with them, If any other peſ of 
wk ſons beſides the Repreſentatives of the People, had Þ at: 
WH . right to make an offer of the produce of the labour of i bliſ 
1% 0 Rt the executive Power would ſoon have forgaf wes 
% at it only exiſts for the advantage of the public *. ſent 
mer 


"0 As the c. Io the undiſputed prerogative of aſſel The 
i to, and diſſenting from, what bills it thinks proper, mak 
well as of convening, proraguing; and diſſolving, the Pari con 
went, whenever it pleaſes, the latter have no aſſuranee f terat 
. a regard paid to their Bills, 01 even of being allo e*an 

© aſſemble, but what may reſult from the need the Cro to be 
. Nands in of their aſſiſtanee: the danger, in that reſpect. of a | 
even greater for the Commons than ber the Lords, who © ©un! 
= Joy. a dignity which is hereditary, as well as inherent tot lengt 
perſons, and form a permanent Body in the State; whenſþ/caſo: 
Abe Commons completely yaniſh, whenever a diſſolution t 
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3 lace : there is, therefore; no exaggeration in what has H ſuperi 
Tel above, that their very being depends on rheir powe the EI 
ance 


_ wail ſubſidies to the Crown. 


Moved by theſe conſiderations, and no doubt by a Hons, 
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Beides though this prerogative has of itſelf, we may 
ſay, an irreſiſtible efficiency, the Parliament has negle&. 
ed nothing that may-increale it, ar at leaſt the facility of 
its exerciſe ; and though they: have allowed the general 
prerogatives of the Sovereiga to remain undiſputed, they 
-have-1n-ſeveral caſes endeavoured to reſtraia the uſe he 
might make of them, by entering with bim into divert e ex. 

reſs and ſolemn conyentions for that purpoſe rf. 

Thus, the King is nf n. inveſted with the exchu. 
* right of aſſembling Parliaments: yet he muſt aſſem. 
ble one, at leaſt once in three years; and this obligation 
on the King, which was, we find, inſiſted upon by the 
People in very, early times, has been ſince confirmed by 
an act das it in the ene year of the reign of Chain 
| the Second, 
| \ Moreover, as the moſt fatal conſequences might enſue, 


— 


| of their duty 3 their Conſtituents, to whom this En 
of taxation originally belongs, the Houſe of Commons have 
at all times been very careful leaſt precedents ſhould be eſta - 
bliſned, which might, in the moſt diſtant manner, tend to 
weaken that right. Hence the warmth, I might ſay the re- 
ſentment, with which they have always rejected even the a- 
I mendments propoſed by the Lords in their Money Bills. 
aſſell The Lords, however, have not given vp their pretenſion to 
make ſuch amendments; and it is only by the vigilance and 
Par conſtant pre-· determination of the Commons to reject all al- 
teration whatever . made in their Money Bills, without even 
Nog} examining them, that this pretenſion of the Lords is reduced 
Croll to be an uſeleſs, and only dormant, claim. . The firſt inflance 
ed, of a miſunderſtanding between the two Houſes, on that ac- 

ho © count, was in the year 1671; and the reader may ſee at 
length, in Vol. I. of the Debates of the Hauſe f Commons, the 
hell reaſons that were at that time alleged on both ſides. 1 
I las made to bind ſuch Powers in a ſtate, as have no 
Tfaperior power by which they may be legally compelled to 
the execution of them (for inſtance, the Crown, as cireum- 
ſtanced in England), are nothing more than eneral cddvene. 
* lions, or treaties, made wine 1 1 id he Fo, | 
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if laws which might moſt. materially affe public hberty, 
could be enadted in Parliaments abruptly and imperſetily 
ſummonetl, it has been eſtablilhed that the Wriis for af. 
ſembliog a Parliament xr vſt be Alued fqrty days;at, leaf 
before the firſt meeting of it. © Upqa the {ame principle 
it has alſo; been enacteq, that the Ring cannot abridge the 
term be has once fixed For _a_proropation, except in the 
two following caſes, viz. of a rebelſion, or of imminent 


danger of a foreign invaſion; f in both which caſes a four. 


ad notice maſt be given, *#. 
Again, the. Ring is 15 1 of. the Church; but he 
can nenher alter %s eſtabliſhed religion, or call individu, 


als to att accovat for their religious opinions . He can- 


nat even ge the religion whick, the Legiſlature. has 
particularly forbidden; and the Prince who ſhould pro- 
fels it, is Acclared incapeble of. anheriting, þ Up Hing. or 
en 9% ing, the Crown of theſe Kin gd 4. 

tie King is the Hr fl 8 3 but he can make no 
change i in 42 maxims and forms conſecrated by law or 
cuſfom* he cannot even influence, i in any caſe whatever, 


the decifiow of. cauſes between 1 57 and ſabjeci; and 
ial, of a cauſe, was re- 
minded * the e Judge, het be could ae ane Y 


James the Birth, affitiog at the tr 


1 


„ Stat. 30 Geo. II. b. 2 


1 The Convotativn, « or A MY of the FR of. which | 


the King is the” head, can only r regulate ſach affairs as are 


merely ec efiaſtical; they cannot touch the Laws, Cuſtoms, i 


and Statutee, of the Kingdom. —Stat. 25. Hen. VIII. 6. 19. 
+4 Will. aud M. Stat. 2. e. . 
95 Theſe principles have ſince been 4 an expreſs article 
of an Act of Parliament; the ſame which aboliſhed the Star- 
Chamber. * Be it likewiſe declared and enacted, by the 


6 authority of this preſent Parliament, That , neither his 


* Mejeſty, nor his Privy Council, bave, or ought to have au 


ib jori{diQion, power, or authority, to examine or draw in- 


ns 4 queſtion, determine, or, diſpoſe of the, lands, tenements; 


Foods, or chat tels, of any of the * of this $a: nga | 


lat A. 16. Ch. J. cap. 10, 9. 10. 


« 
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FP 


Laffly, though crimes are proſecuted in his name, he 


have complaints to prefer. 
cannot alter the flandard, 


he cannot exempt them from making a compenſation to 


W the parties injured. It is even eſtabliſhed by law, that, 


in à caſe of murder, the widow, or next heir, ſhall have 


don, whether it preceded the Sentence paſfed in conſe. 


9 quence of ſuch proſecution, or whether it be granted after 
W it; cannot have any effect “. 


The King has the military power; but ſtill with = 


the ſea-forces, as there is in them this very great advar- 
tage, that they cannot He turned againſt the liberty of the 
Nation, at the ſame time that they are the ſureſt bul wark 


of the iſland, the King may keep them as he thinks pro- 
per; and in this reſpect he lies 017 


under the general re- 
kraint of applying 10 Parliament for obtaining the means 


cannot raiſe them without the conſent of Parliament. 
The Guards of Charles the Second were. declared anti- 


of his being dethroned 7x. „„ 
la theſe times, however, when it is become a cuſtom 


he methoil of proſecution mentioned here, is called an 


| completion of the crime. 1 | 
} He had carried them to the number of four thouſand. ._. 


men. | = 5 
A new ſanction has been given to the aboye reſtriction 


in the fixth' Article of the Bill of Rights: . A ſtanding ar- 
* my, without the conſent of Parliament, is againſt law.“ 
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cannot refuſe to lend it to any particular perſons who. 
The King has the privilege of coining money but he 
- The King has the power of pardoning offenders; but 


a right to proſecute the murderer; and the King's par- 


pe to this, he is not abfolute. It is true, in regard to 


of doing it. But in regard to land forces, as they may 
decome an immediate weapon in the hands of Power, for 
| throwing down all the barriers of public liberty, the King 


q conſtitutional ; and James's army was one of the cauſes. 


| Appeal; it muſt be ſued within a year and a day after the 


* 


* T 
-< 
* 
2 » —— . W —ů—— . wm — — ——— = = — EnT ow. — —— — fot * — . — 
8 r when 9 * > — — . D . — 2 PE Þy 8 2 * —— —— —-—᷑ — — — — — — 
2 * * , . 1 2 #Y , . ' p ** 1 . . _— mee — - - 
aq a+ ot N - n — w_ rare — ew — 5 r — " ” —̃ — — — . 2 
K ˙ ns 5 8 a — 7 aig ccc ER — — es « - - 
W ' 3A : = g CL 8 va * x, , ts . n - — — 0 — 2 *＋ 5 
+ tr, HA 4 ken 4 ct, whe HOP 50 r 8 8 8 — % 2 * þ ba 1 — ; 
mpg n E "FP ©" d 
8 


2 — Oi * 
roars ret 


a” 


ee Sl” 


. . * - 
wa, * . ho Eats * : 
— b "+ — he gn vt 9893 ** 


— — 


2 


6 
8 


e ** 
*** — le 


2 
1 e 


7 * 
Py 


/ 


8 THE CONSTITUTION 


with Princes to keep thoſe numerous armies which fer 
as a pretext and means of oppreſſing the People, a Stat 
that would maintain its independence, is obliged, in ai. 
great meaſure, to do the ſame. © The Parliament half 


therefore thought proper to eflabliſh a ſtanding body «ii | 


troops, Which amounts to about thirty thouſand Men, ol , 


which the King has the command. 


But this army is only eſtabliſhed 60 0e year ; at the : 


end of that term, it is (unleſs re- eſlabliſhed) to be zp/o fach . 
diſbanded; and as the queſtion which then hes beforg b 


Parliament, is not, whether the army 


hall be 


| i Fakes 1 
but whether it ſhall be e/fab/;/hied anero, as if it had ne ve 
exiſted, any one of the three branches of the Legiſlatun 


may, by its diſſent, hinder its continuance. - 


Beſides, the funds for the payment of this body | 
troops are to be raiſed by taxes that never are eſtabliſnei 
for more than one year *; and it becomes hkewtle necel 
fary, at the end of this term, again to eſtabliſh them f. 

In a word, this inſtrument of defence, which the circum 
ſtances of modern times have cauſed to be judged neceiÞ 
fary, being capable, on the other hand, of being apple. 
to the moſt dangerous purpoſes, has been joined to th; 
State by only a flender thread, the knot of which may bl; 


Uipped, on the firit appearance of danger +. 


* The eat ad malt-tax, | a 
II is alſo neceſſary that the Parliament, when they re 


new the Act called the Mutiny Ad, ſhould authoriſe the di 


ferent Courts Martial to puniſh military offences, and deſer 


tion, It can therefore refuſe the King even the neceſſaryifi. 


power of military diſcipline. 


* 
* o * 7 * * 


- 


+ To theſe laws, or rather conventions, between King ani 
People, I ſhall add here the Oath which the King takes i 
bis Coronation ; a compact which, if it cannot have the ſam 
preciſion as the laws we have related above, yet in a mange 
comprehends them all, and has the farther advantage of. deity 
declared with more ſolemnity. * 55 
1 The archbiſhop or beg ſhall ſny, Will you ſolemnly pre 

et miſe and ſwear to, govern the peuple-of- this Kingdom 6 


HOOTFTURNG LAN B.“ $4 


But theſe laws which limit the King's authority, would 
not, of themſelves, have been ſufficient. As: they are 
er all, only. intelleſtual barriers, which it is poſſible 
What the King might not at all-times eſpe; as the check 
hich che Commons have on hig proceedings, by a: refus 
of Aubbdies, affefts too much the whole State, to be 
erted on every particular abuſe of bis power ; and 


2 3 as even this means might in ſome degree be elud: 
d, eicher by breaking che promiſes which have procured 
lubſidies, or by applying them to uſes different from thoſe 

: 2 which they were appointed, the Conſtitution has bet 
Whides {upplicd the Commons wich a means of immediate 
oppoſnign to the miſcondutt of Government, by, giving 

B a right to impeach the Miniſters. 

u is true, the King himſelf cannot be arraigned before 
- Judges; becauſe, if there were any that could pals ſen- 
{ence upon him, it would be they, and not he, who mull 


ow xo os executive : Powers but, on ma. other 


ie «Er ea. and the dominion 8 belonging, acerding 
8 tot ie Statutes of Parliament agreed on, and the laws and 
to & . cuſtoms of the ſame ? The Ling or queen ſhall ſay, T ſolemn- 
i ly promiſe ſo to do. 
* Archbiſhop or biſhop. Will you to your power cauſe Jaw 
cc and juſtice, in mercy, to be executed in all you: judg- 
% ments ing or ucen, I will. : $034 
8 MOT Are ll iſtep or biſhop. Will you to the utmoſt of your 
ci & power maintain the laws of God, the true profeſſion of 
6 the goſpel, and the proteſtant reformed religion eſtabliſhed 
by the law? And will you preſerve unto the biſhops and 
& clergy of this realm, and to the churches committed to 
«© their charge, all ſuch rites and privileges as by law do or 
ſhall appertain unto them,or any of them! ? King or queeh. 
0 All this T promiſe to do. | 
„ After this the king or queen, laying his or her hand rþon the 
holy g9/pels, ſhall ſay, The things which J have here before 
* promiſed F will perform and RP, ſo help me God.- — 
A And then Hal! kiſs the book.” 
g L 
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hand, the King cannot act without Miniſters ; it is ther 1 
fore thoſe Minillers, t':at is, thoſe indiſpenſable init. 
ments whom they attack. 4 
If. for example, the public money has been employ 
in a manner contrary to the declared intention of thokf 
who granted it, an impeachwent may be brought againif 
thoſe who had the management of it, If any abule if 
power is commilted, or in general any thing done con. 
trary to the public weal, they proſecute thole who hav - 
been either the inflruments, or . adviſers of the mea 
ſure “. | 
But who ſhall be the Ju es to decide in ſuch a cauſe 
What Tribunal will flauer ufelf, that it can give an in 
partial deciſion, when it ſhall lee, appearing at its bar; 
the Government uſelt as the accuſed, and the Repreſen 
ta:hves of the People, as the accuſers? _ : 
It is before the Houſe of Peexs that the Law has di 
retted the Commons to carry their accuſation ; that is 
be ſore Judges whole dignity, on the one hand, renden 
them independent, and who, on the other, have a greal 
| bonour to ſupport in that awful function where they tai; 
all the Nation for ſpectators of their condutt, a 
When the impeachment is brought io the Lords, the 
commonly order the perſon accuſed to be umpriſoned | 
On the day appoi inted, the Deputies of the Houſe off 
Commons, with the. perſon impeached, make their api 
Prarance ; the impeachment is 1cad in his preſence; 
Counſel are allowed bim, as well as time, to prepare tot 
bis defence; and at the expiration of this term, the tri 
goes on from day to day, with open doors, aud ever 
Laing is communis :ated in print to the public. 
But whatever advantage ihe law pranis to the perſon 
impezched for his Juflifestien. it is trom the intrinſt 


— 


on F 1 — 
1 L 


3A It wes upon theſe de chat the Opinions; 4 in the 


y.N 
beginning of this century, impeached the Earl of Oxford ablie 
wha had adviſed the T reaty of Partition, and the Lord Chan *; 

ie 


vellor Somera, who had afaxed, the great fea] to it. 


XX ENCLANSD. 

arits of his conduct that he muſt draw his arguments 
nd proofs. It would be of no ſervice to him, in order 
juſtify a criminal conduct, to allege the commands of 
Die Sovereign; or, pleading guilty with reſpett to the 
caſures impure! to him, to produce the Royal pardon *, 
t is againſt the Adminiftration itſelf that the impeach. 


: ut is force] to behold, as an inactive ſpectator, ihe diſ- 
| of the ſhare which he mayvchimſelf have had in the 


»ntence in the condemnation of his M. niflers. 


iſhing corrupt Miniſt s, affords an immediate remedy 
r the evils of the State, and firongly marks ou! the 
Wounds within which Power ought to be confined : which 
kes away the ſcandal of guilt and authority united, and 
Ams the People by a great and awful aft of Juſtice : an 


in of his Republic, 


„This point in ancient times was far from being clearly 
ttled Ia the year 1678, the Commons having impeached 
e Earl of Danby, he pleaded the Ring s pardon in bar to 


ap at impeachment : great altercations enſued on that ſubject, 
ce hich were terminated: by the diſſolution of that ee Rs - 
tei has been fince enacted, (Stat. 12 and 13 W. III c. 2.) 


ß chat no pardon under the great ſeal can be pleaded in bat 
to an impeachment by the fouſe of Commons.“ 

I once aſked a gentlem:n very learned in the laws of this 
zuntry, if the King could remit the puniſhment of a Man 
ndemned in conſequence of an impeachment of the Houſe 
Commons: he anſwered me, The Tories will tell you the 
ing can, and the Whigs he caunot.— But it is not perhaps 
J material that the queſtion ſhould be decided: the great 
lic ends are attained when a corrupt Miniſter is removed 
th diſgrace, and the whole e of his propeeGage us: 
led to the public eye. 


ent is carried on; it ſhould therefore by no means in- 
rfere : the King can neither flop nor ſuſpend iis cone, 


| legal proceedings of his ſervaus, and 10 hear his own 


An admirable expedient ! which, by removing and pu- 


Wroedient, in this reſpett eſpecially, ſo highly uſeful, that 
is to the want of the like, hh Machiavel attribu es the 


PET 
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the efforts of the executive Power, would be vain, if th 


the WO legiſlative bodies, and by a forcible exertion of jt ; 


ments, the clerks in the different e of the reve! 


But all theſe general precautions to ſecure, the ri wl 
of the Parliament, that is, thoſe of the Nation itſelf, again 


3 2 3 3 "A 
n 
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e 


Members themſelves remained perſonally expoſed to them, : 
Being unable openly to attack, with any ſafety to itſelf 


an 0 -W XX DT) 


prerogatives, to make, as it were, a general a{ſault, M 
executive power might, by ſubdividing the ſame prerog r 


tives, gain an entrance, and ſometimes by intereſt, a 
at others by fear, guide the general will, by influencing Fi 
that of individuals. n 
But the laws which fo effectually provide for the ſal t: 
of the People, provide no leſs for that of the Mem) 0 = c 
whether of the Houſe of Peers, or that of the Comm 
There are not known in Eagland, either thoſe Com, a : 
ies, who are always ready to lind thoſe guilty whom © 
 wanionnels of ambiiton points out, nor thoſe ſecr»t in © 
priſonments which are, in other Countries: the uſua! ei f 
pedients of Government, As the forms and maxim b 
the Courts of Juſtice are ſtrictly preſcribed, and everff t 
individual has an invariable right to be judged accord ; 
10 Law, he may obey without fear the dictates of pub, | 
virtue. Lally, what crowns all theſe precautions, is ig : 
being a fundamental maxim, That the treedam of ſprec 7 
and debates and proceedings i in Parliament, oughi n 7 
„to be impeached or queſtioned in any Court or pl 7 
out of Parliament &.“ : 
The Legiſtators, on the other hard, have not for 0 
that intereit, as well as fear, may impoſe lilence on dun t 
1 o prevent its effects, it has been enacted, that all per o 
oncerned in the management of any taxes created , C 
1602. commiſſioners of prizes, navy, victualling- ost Þ 


Kc. comptrollers of the army accounts, agenis for rep 


any perſons that hold any new office under the Crow 
created ſince 1704, or having a penſion under the Cros 


1 Bil of Rights. Art. g. 
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| during pleaſure, or for any term of years, are incapable of 


being elefied Members. Belt Jes, if any Member accepts 
an olfice under the Crown, except 1: be an officer in the 
army or navy accepting a ne comiiſliou, his feat becomes 
void; though ſuch Member is capable of being re-ele*ted. 


Such are the precautions hicherto taken by the Legifla. - 
tors, for preventing the undue influence of the great pre- 


rogative of diſpoſing of rewards and places: precautions 
which have been ſucceſſively taken, according as circum- 
ſtances have ſhewn them to be neceſfary; and which we 
may thence ſuppoſe are owing to cauſes powerful enongh 
to produce the eſtabliſhment of new ones, whenever cir- 
cumſtances ſhall point out the neceſſity of them &. 

* Nothing can be a better proof of the efficacy of the cauſ- 
es tiiat produce the liberty of the Englith, and which will be 


explained hereafter, than thoſe victories which the Parliament 


from time to time gains over itſelf, and in which the Mem- 
bers, forgetting all views of private ambition, only think of 
their intereſt as ſubjects. ; 

Since this was arſt written, an excellent repulition has 
been made for the deciton of controverted elections, For- 
merly the Houſe decided them in a very jummaty manner, 
and the witneiles were not examined upon oath, 
Act paſſed a feœ years ago, the decition is now to be left co a 
Jury, or Comaittee, of fiftcen Members, formed in the 
following manner. Out oi the Members pretent, who mut 
not be leis than one hundred, forty-nine are drawn by lots: 
out of theſe, each candidate frikes off one alteraately, till 
there remain only thirtcen, who, with two others, named out 
of the whole Houle, one by each candidate, me to form the 


Committee: in order to ſecure the neceſſary number of a 


hundted Members, all other buſineſs in the Jouſe is to be ſul- 


pended, till the above operations are completed. 


But, by an 


s 
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TE have bicherto only treated of general liberty, | 
that is, of ihe rights of the Nation as A Nation, 2 
ae of its ſhare in the Government. © It now go ON that 
we ſhould treat particularly of à thing without which this 
general liberty,” being abſolutely fruſtrated in its objekt, 
would be only a matter of oftent2tion, and even could not 
long ſubſiſt, I mean the liberty of individuals. 

Private Liberty, according to the diviſion of the En gliſh 
Lawyers, conſiſts, firſt, of the right of Property, the 18, 
of the right of enjoying excluſively the gifts of fortune, 
and all the various fruits of one's indullty. Secondly, 


of the right of Per /onal Security, Thirdly, of the Loco. $ 
mote Faculty, taxing the word Ae in its mote con- 


fined ſenſe. 

Each of theſe rights, ſay again the Engliſh Lawyers, 15 
inherent in the perſon of every Engliſhman : they are to 
him es an inheritance, and he cannot be deprived of them, 
but by virtue of a ſentence paſſed according to the laws | 

of the land, And, indeed, as this right of inheritance is 
expreiſed in Englith by one word /b2rth-r:ght, ) the ſame 
as that which expreſſes the King's title to the Crown, it 
hat, in times of oppreſſion, been often oppoſed to 1 * as 
a right, doubtleſs of leſs extent, but of a ſanction equal to 


that of his own. 


One of the principal effects of the right of Praperty is, 
that the King can take from his ſubjects no part of, what 
they poſſeſs; he muſt wait til] they themſelves grant it 
him; and this right, which, as we have ſeen belore, is, 
by its conſequences, the bulwark that protects all the 
others, has moreover the immediate effe & of preventing 
one of the chief cauſes of oppreſſion. 5 

In regard to the attempis to which the right of proper. 


| ty miglu be expoſed from one individual to another, 1 ber 
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heve I ſhall have ſaid every thing, when 1 have obſerved, 
that there is no Man in England who can oppoſe the ir- 
reſiſlible power of the Laws,—that, as the Judges cannot 
be deprived of their employments but on an accuſation 
by Parliament, the effect of intereſt with the Sovereign, 
or with thoſe who approach bis perſon, can ſcarcely in- 
W {uence their deciſions, —ihat, as the Judges theinfelves 
BS bave no power to pals ſentence till the matter of fact has 
been ſettled by men nominated, we may almolt ſay, at the 
common choice of the parties “, all private views, and 
W conſequently all reſpett of perſons, are baniſhed from che 
W Courts of Juſtice, However, that nothing may be want= 
Wing which may help to throw light on the ſubjeft, I have 
Wundertaken to treat, I ſhall relate, in general, what is the 
law in civil matters, that has taken place in England. 
When the Pandetts were found at Amalphi, the Cer. ' 


Wor, who were then the only Men that were able to un- — 
aer ſtand them, did not neglect that opportunity of increaſ- 1 
Wing the influence they had already obtained, and cauſed | 
them to. be received in the greater part of Europe. Eng- | 


land, which was deſtined to have a Conſtitution ſo differ. 
gent from that of other States, was to be farther diilin- 


Weuiſhed by its rejecting the Roman laws, | 5 
nder William the Conqueror, and his immediate ſuc- _ 
Wcellors, a multitude of foreign Eccleſiaſlics flocked tothe 1 
Court of England. Their influence over the mind of ; 
be Sovereign, which, in the other States of Europe, as 
Whey were then conſtituted, might be conſidered as mat- 4 
Wer of no great importance, was not ſo in a country where {1 
the Sovereign being all-powerful, to obtain influence over bi 
Wim, was io obtain power itſelf. The Engliſh Nobility | 


/ 


a with the greateſt jealouſy, Men of a condition fo dit- 
Perem from their own, veſled with a power tothe attacks 
f which they were immmediately expoſed, and thought 
Phat they would carry that power to the height, if they 
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* Owing to the extenſive right of challenging jm ymen, 
hich is allowed to every perſon brouglk ts his trial, thou an 
Wot very frequently uſed. * 
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in the French language of thoſe times, Purce que le rol 


Roy notre Seignicr, & Seipnors du Parlement, unque 


that the liberty of thinking in religigus'matters, which ba 
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were ever to adopt a ſyſtem of laws which thoſe ſame me; 
ſought to introduce, and of which they would neceſſarih 1 F 
become both the depoſitaries and the interpreters. . 
It happened, therefore, by a ſomewhat ſingular con. 2 bag 
junction of circumſtances, that, to the Roman laws be 
brought over to England by Monks, the idea of eccle ne 
aſtical power became affociated, in the ſame manner at 
the. idea of regal Deſpotiſm became afterwards annexei n- 
to the Religion of the ſame Monks, when favoured ou 
Kings who endeavoured to eſtabliſh an arbitrary govern. - 
ment. The nobility at all times rejected theſe laws, even er 
with a degree of ill humour “; and the uſurper Stephen, 1 hi 
whoſe intereſt it was to conciliate their affections, wen or 
fo far as to prohibit the ſtudy of them. e 
As the general diſpoſition of things brought about, r b 


bath been above oblerved, a ſufficient degree of inter. 
courle between the Nobility or Gentry, and the People 7 
the averſion to the Roman Laws gradually ſpread i 
ſelf far and wide; and thoſe laws, to which their wiſdon|f 
in many caſes; and particularly their extenſiveneſs, ouph!M- 
naturally to: have procured admittance when the Engl 

laws themſelves were 'as yet but in their-infancy, experi 
enced the moſt fleady oppoſition from the Lawyers; ani 
as thoſe perſons'who ſought to introduce them, frequent 
renewed their attempts, there at length aroſe a kind of 
general combination amongſt the Laity, to confine thene o. 


to Univerſities- and Monalteries +, 


* 'The'nobility, under the reign of Richard II. declare 
d' Engleterre n'étoit devant ces heures ne a Pentent di 
P , : , 7 8 yo j f | 
& ne ſera, rule ne governé par la ley civil.“ viz. Inaſrauch sl 


the Kinydom of England was not before this time, nor ac 
cording to the intent of the King our Lord and Lords dl uilib 


Parliament, ever ſhall he ruled or governed by the civil law t wh 
In Rich. Parhomento I finonaůiei½, Feb. 3u Anno 2. "CIgN 


+ It might perhaps be ſbewn, if it belonged to the ſubject 
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This oppoſiiton was carried ſo far, that Forteſcue, 
Chief Juſtice of the King's Bench, and afterwards Chan— 
Wcellor under Henry VI. wrote a Book intitled De Laud:- 
z bus Legum. Anglia, in which he propoſes to demonſtrate 
be ſuperiority of the Englith Laws over the Civil ; and 
oer nothing might be wanting in his arguments on that 
bject, he gives them the advantage of ſuperior antiquity, 
eien traces their origin to a period much anterior to the 
Foundation of Rome. 

= This ſpirit has been preſerved even to much more mo- 
ern times; and when we peruſe the many paragraphs 


en 
en, rhich judge Hale has written in his Hiſtory of the 
eu ommon Law, to prove, that in the few caſes in which 


e Civil Law is admitted in England, it can have no pow- 
r by virtue ofany deference due to the orders of Ju my 
{i (a truth which certainly had no need of proof), 


ple hainly fee that this Cbief Juſtice, who was allo a oh 
1-WWFreat ares: had, in this reſpea, retained ſomewhat 
don the heat of party. 

l ol! Even at preſent the Engliſh Lawyers attribute the li— 


Werty they enjoy, and of which other Nations are depriv- 


er. . to their having rejected, while thoſe Nations have ad- 
ani 

nl al times "remarkably prevailed in England, is owing to 
| offi®uch the ſame cauſes as its political liberty: both perhaps 


e owing to this, that the ſame Men, whoſe intereſt it is in 
her Countries that the People ſhould be influenced by pre- 
dices of a political or religious kind, have been in England 
lareWrced to inform and unite with them. LI ſhall here take oc. 
hon to obſerve, in anſwer to the reproach made to the 
poliſh, by Preſident Henault, in his much eſteemed Chro— 
logical Hiſtory of France, that the frequent changes of 
ligion which have taken place in England, do not argue 

y ſervile diſpoſition in the People; they only prove the 
bring between the then exiſting ſeQs : there was none 
t what might become the prevailing one, W henever the So- 
reign thoupht proper to declare for it: and it was not 
gland, as people may think at firſt ſight, it was only its 
rerament, which changed its religion. 
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mitted the Roman law ; which is miſſaking the effed HH 
the cauſe. It is not becauſe the Engliſh have rejetil 


the Roman laws that they are free; but it is becauſe M 
were free, or at leaſt becauſe there exilted among tel 
| cauſes which were, in proceſs of time, to make them ſo, Mut 
they bave been able to rejett the Roman laws. Bui lo: 
ven though they had admitted thofe laws, the ſame ci 

cumſtances that have enabled them to reje& the who the 


would have Hkewiſe enabled them to reject thoſe pil 
which might not have ſuited them; and they would ha 
ſeen, that it is very er to receive the deciſions of 
the civil law on the ſubject of the ſervtutes urbane 
7uſ/lice, without adopting its principles with reſped 8 
the power of the Emperors K-. : 
Of this the Republic of Holland, where the Civil Li 
is adopted, would afford a proof, if there were not u. 
till more ſtriking one, of the Emperor of Germany, v 
though in the opinion of his People, he is the ſucceſq 
to the very throne of the Ce/ars +, has not by a gr 
deal fo much power as a King of England; and the rev 
ing of the ſeveral treaties which deprived him of 1 
power of nominating the principal offices of the Empini 
ſufficienily ſhews that a ſpirit of unlimited ſubmiſſion if 
Monarchial power, is no neceſſery conſequence of i 
admiſſion of the Roman Civil Law. | | | 
The Laws therefore that have taken place in Englani 
are what they call the Unzwritten Law, alſo termed |! 
Common Law, and the Statute Law. 


The Unwritten Law is thus called, not becauſe it is on B. 
tranſmitted by tradition from generation to gene ratiot nere 
but becauſe it is not founded on any known att of the Hot 
giſlature. It receives its force from immemorial cuſſo , 81 


What particularly frightens the Engliſh Lawyers is 
i. Lib. I. Tit. 4. Dig. Qyed Principt placuerit legis habe 

rem. | | 
+ The German word to expreſs the Emperor's digit 
is, Ceſar, Kaiſer. 
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end, for the moſt part, derives its origin from Abts of 
ES Parliament enakted in the times which immediately fol- 
owed the conqueſt (particularly thoſe anterior to the 
lime of Richard the Fiſt) the originals of which are 
= The principal objects ſetiled by the Common Law, are 
Wthe rules of deſcent, the different methods of acquiring 
property, the various forms required for rendering con- 
MEtratts valid; in all which points it differs, more or leſs, 
om the Civil Law, Thus, by the Common Law, lands 
end to the eldelt fon, to the excluſion of all his bro- 
bers and ſiſters; whereas, by the Civil Law, they are 
:qually divided between all the children : by the Com- 
von Law, property is transferred by writing; but by the 
wil, Law tradition, or actual delivery, is moreover re- 
zuiſue, &c. 13 | | 
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NM The ſource from which the deciſions of the Common q 
" a are drawn, is what is called præleritorum memorta 1 
rei entorum, and is found in the collection of judgments 8 
bat have been paſſed from time immemorial, and which, t; 
will as well as the proceedings relative to them, are carefully i 
Be reſerved under the title of Records. ln order that the | 
1 principles eſtabliſhed by ſuch a ſeries of judgments may T 4 
We known, extracts from them are, from time to time, if 

ar Publiſhed under the name of Reports; and theſe reports 11 
each, by a regular feries, ſo far back as the reign of Ed. = 
ard the Second, inclufively. | | 1 

on Belides this collection, which is pretty voluminous, a 
ation lere are allo. ſome ancient Authors of great authority iy 
mong Lawyers; ſuch as G/anuyz, who wrote under the in 
eien of Henry the Second—Brafon, who wrote under i 
lenry the Third Lela, and Lyitlefon. Among more i 
modern Authors, is Sir Edward Coke, Lord Chief Juſ- it 

: ice of the King's Bench under James the Firſt, who has 11 
bo Written four books of Inllitutes, aud is at preſent the Ora- It 
Tic of the Common Law. | 1 


mißt - | 1 
bug ne Common Law moreover comprehends ſome par- 9 


Jculir culloms, which are fragments of the ancient SR. 
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on laws, eſcaped from the diſaſter of the Conqueſt ; ſuch 
as that called Gavelkind, in the County of Kent, by which 
lands are divided equally between the Sons; and that call. 
ed Borough Engliſh, by which, in ſome particular dif. 
tricts, lands deſcend to the youngeſt Son. by. 
The Civil Law, in the few inſtances where it is admit. 
ted, is Jikewiſe comprehended under the Unwritten Law, 
becaule it is of force only ſo far as it has been authoriſed Þ 
by immemorial cuſtom. Some of its principles are fol. 
lowed in the Eccleſiaſtical Courts, in the Courts of Ad. 
miralty, and in the Courts of the two Univerſities ; but 
it is there nothing more than /ex ſub lege gramort : and 
theſe different Courts muſt conform to Atts of Parlia. 
ments, and to the ſenſe given to them by the Courts of 
Common Law; being moreover ſubjected to the controul 
of theſe latter. * 
Laſtly. the Written Law is the collection of the various | 
Acts of Parliament, the originals of which are carefully 
Preſerved, eſpecially ſince the reign of Edward the Third, F | 
IVihour entering into the diſtinctions made by Lawyer; © | 
with reſpett to them, ſuch as publzc and private Atts 22 3 
claratory Acts, or ſuch as are made to extend or reftrain I 
the Common Law, it will be ſufficient to obſerve, tha {vari 
being the reſult of the united wills of the Three Conſt. Mive 
tuent Parts of the Legiſlature, they, in all caſes, ſuperſede of i 
both the Common Law and all former Statutes, and the of n 
Judges. muſt take cognizance of them, and decide in con. Chi 
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formity to them, even though they had not been alleged]Mothe 
by the parties *. pal. 

The different Courts for the adminiſtration of Juſtice WA 
in England, are, Abefo 


I. The Court of Common Pleas, It formerly made a pan I 
of the Aula Regis; but as this latter Court was bound this 
by its inſtitution always to follow the perſon of the King the 
and private individuals experienced great difficulties in ure: 
obtaining relief from a Court that was ambulatory, and u 


* Unleſs they be private Acts. 1 8 bepea. 
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rays in motion, it was made one of the articls of the Great 
harter, that the Court of Common Picas ſhould thence- 

orward be held in a fixed place “; and ſince that time 
t has been ſeated at Weitminſter, I is coinpoſed of a 
.ord Chief Juſtice, with three other . Judges ; ; and appeals 
From its judgments, uſually called j/ 7275 of Errour, are 
- brought before the Court of King's Bench. 

II. The Court of E «chequer. It was originally eſta. 
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|. liſhed to determine thoſe cauſes in which the King or 
. is ſervants, or accomptants, were concerned. andllas gra- 
i: lually become open to all perſons. The conf: ning the 
id ower of this Court to the above claſs of perions, is 
a. perefore now a mere ſiction; only a man muſt, for form's 
of Make, ſet forth in his declaration that he is 450 'r to the 


© | ing, whether he be ſo, or no. The Court of Exchequet 
Ws compoſed of the Chief Baron of the Exche quer, and 
Wthree other Judges, 

III. The Court of King's Beach forms that part of 
| lhe Aula Regis which comnycd to ſabſiſt after the dif- 
embering of the Common Picas. This Court enjoys 

che moſt extenſive authority of all other Courts: it has 
ain the ſuperintendance over all Corpoi ations, and keeps the 
a various juriſdictions 1 in the Kingdom wi: bin their reſpect- 
ive bounds. It takes cognizance, according to the end 
ede of its original inſtitution, of ail criminal cauſes, and even 
the Mot many cauſes merely civil. It is compoled of the Lord 
on- (Chief juſtice of the Court of King's Bench, and three 
gel other Judges. Writs of errour agcainlt the judgment 8 


0 T 


5 
Wpalled in that Court in civil matters, are broug! u before 


ice, the Court of the Exchequer Chamber; ; or, in moſt cales, 
before the Houle of Peers. 

part IV. The Court of the Exchequer Chamber. When 

und this Court is formed by the four Birons, or Judges of 

ing! the Exchequer, together with the C. heel] or and Lree- 

in ſurer of the ſame, it {its as a court of Equity; a kind of 


SB * Communia Placita non Jequantur Curiam naſtram, ſed 
feneantur in aliquo loco cctio. Magna Charta, cap. II. : 
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inſtitlution on which ſome obſervations will be introduce 
in a following Chapter. When this Court is formed by 
the twelve Judges, to whom ſometimes the Lord Char. 
cellor is joined, its office is to deliberate, when proper 
referred and applied to, and give an opinion on impor. | 
ant and difficult cauſes, before judgments are paſſed upon 
them, in thoſe Courts where the cauſes are depending. 
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On the Law in regard to Civil Matters, that is obſerved u 
England. 5 


oh ONCERNING the manner in which Juſtice | 
/ adminiltered, in civil matters, in England, and the 
kind of law that obtains in that reſpett, che following ob. 
tervations may be made. | =_ 
In the fiſt place, it is to be obſerved, that the begin. 
ning of a civil proceſs in England, and the firſt ſtep uſu. 
ally taken in bringing an action, is the ſeizing by 
public authority the perſon againſt whom that ac- 
tion is brought. This is done with a view to ſecure ſuch 
perſon's appearance before a judge, or at leaſt make him 
give ſureties for that purpoſe, In moſt of the Countries 
of Enrope, where the forms introduced in the Roman 
Civil Law, in the reigns of the latter Emperors, bave been 
imitated, a different method has been adopted to procure nt | 
a man's appearance before a Court of Juſtice, The uſu. ly 
al practice is to have the perſon ſued, ſummoned to ap- , 
pear before the Court, by a public officer belonging to it, P 
a week before hand: if no regard is paid to ſuch ſum- 
mons twice repeated, the Plaintiff, or his Attorney, is ad- 
mitted to make before the Court a formal reading of bis bee 
demand, which is then granted him, and he may proceed MW ma 
to execulion *. | | 


A perſon againſt whom a judgment of this kind bes 


M SES devs: : _ 
= a betta fued, though not ſo mild in its execution as that 
juſt now deſcribed, nor even more effettual, appears more 


hy 
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In this mode of proceeding, it is taken for granted, that 
a perſon who declines to appear before a Judge, to anſwer 
the demand of another, after being properly ſummoned, 
acknowledges the juſtice of ſuch demand, and this ſuppo- 


WT fition is very juſt and rational. However, the above- 


mentioned practice of ſecuring before hand the body of 


obvious, and 1s more readily adopted, in thoſe times when 
Courts of Laws begin to be formed in a Nation, and 
rules of diſtributive juſtice to be eſtabliſhed ; and it is, 
very likely, followed in England as a continuation of the 


| methods that were adopted when the Engliſh laws were as 


yet in their infancy. 
In the times we mention, when laws begin to be form- 
ed in a Country, the adminiftration of juſtice between in- 


| dividuals is commonly lodged in the ſame hands which. 


are intruſted with the public and military authority in the 


| State, Judges inveſted with a power of this kind, like to 
carry on, their operations with a high hand: they conſider 


the reſufal of a Man to appear before them, not as being 


barely an expedient to avoid doing that which is juſt, but 


as a contempt of their authority: they of courſe look up- 
on themſelves as being bound to vindicate it; and a writ 
of Capias is ſpeedily iſſued to apprehend the refractory 
Defendant. A preliminary Writ, or order, of this kind, 


becomes in time to be uſed of courſe, and as the firſt re- 


gular ſtep of a law-ſuit ; and thus, 1t 1s likely enough, has 


it happened that in the Engliſh courts of law, if I am right- 


ly informed, a Writ of Capias is either iſſued before the 
orginal Writ itſelf (which contains the ſummons of the 


| plaintiff, and a formal delineation of his caſe,) or is joined 
| to ſuch Writ, by means of an ac eliam capias, and is ſerv- 


been paſſed (which they call in France un jugement pur delaut } 


may eaſily obtain relief : but as he now in his turn becomes. 


in a manner the Plaintiff, his deſerting the cauſe, in this ſe- 
gond ſtage of it, would leave him without remedy. So 
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ed along with it. It may be remembered that, in Egg = 


| previoully to any judgment being paſſed againſt him, way q 


when thoſe capital alterations were made in the Roman 


gave it the form it now bas in thoſe Codes or collections 
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land, the Aula Regs, at the head of which the King him. 
ſelf preſided, was originally the common Court of Julie. 
for the whole Kingdom, in civil as well as criminal ma. 
ters, and continued fo till the Court of Common Plena 
was in time ſeparated from it. . 

In Rome, where the diſtribution of civil Juſtice wa 
at firſt lod ged in the hands of the Kings, and after ward 
of the Conſuls, the method of ſeizing: the perſon of 2 
man againſt whom a demand of any kind was preferred 


likewiſe adopted, and continued to be followed after the - 
inſtitution of the Prætor's Court, to whom the civil branch 
of the power of the Conſuls was afterwards delegated; ; 
and it laſted üll very late times; that is, till the times 


civil Law, during the reign of the latter Emperors, which 


of which we are in poſſeſſion. : 80 
A very ſingular degree of violence even took place ia. | 
Rome, in the method uſed to ſecure the perſons of thoſe 60 
h againfl whom a legal demand was preferred. In England Kg 
the way to ſeize upon the perſon of a man under ſuch 15 
circumſtances, is by means of a public Officer, ſupplicd 1 
with a writ or order for that purpoſe, ſuppoſed to be di. by 


rected to him (or to the Sheriff his employer) from the ; 


King himſelf, But in Rome, every one became a kind of Mee! 


public officer in his own cauſe, to aſſert the Prætor's pre- e 


Togative; and, without any oftenſible legal licence or 


badge of public authority, had a right to ſeize by force [MF ©! 
the perſon of his opponent, wherever he met him. The n 


Practice was, that the e 7 firſt ſummoned the WM le, 


perion ſued (Reum) with a DR voic, to follow him be-! 
fore the Court of the Pretor When the Defendant edi 
refuſed to obey the ce ns, the Plaintiff. by means of Ween 
the words {cet a: la, i, reque led the by-ſtanders to be In 


F "Mt 222 7 Aetere, in A Mul ua. 
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ineſſes! of the fact, as a remembrance of which he 


ouched the ears of each of them; and then proceeded to 


eie the perſon of his opponent, by throwing his arms 
ound his neck (obtorbo collo), thus endeavouring to drag 
im before the Prætor. When the perſon ſued was, 
Whcough age or ſickneſs, diſabled from following the 
Plaintiff, the latter was directed by the law of the 1welve 
WT ables to ſupply him with a horſe ( pumentum dato). 

MW The above method of proceeding was however in 
Wfter-times mitigated, though very late and flowly. In 
De ficſt place, it became unlawful to ſeize a man in 
is own houſe, as it was the abode of his domeſtic 
Pods. Women of good family / Matrone ) were in 
Wine protected from the ſeverity of the above cuttom, 
ud they could no longer be dragged by force before 
Whe tribunal of the Prætor. The method of placing 
fick or aged perſon by force upon a horſe, ſeems to 
Wave been aboliihed during the latter times of the Re- 
Public. Emancipated Sons, and freed Slaves, were af- 
Wcwards reſtrained from ſummoning their Parents, or 
e Maſters, without having expreſsly obtained the 
Frætor's leave, under the penalty of fifty pieces of 
Fold. However, ſo late as the time of Pliny, the 
hole mode of ſummoning, or carrying by force, be- 
Pre a Judge, continued in general to ſubſiſt; though, in 
e time of Ulpian, the neceſſity of expreſsly obtaining 
ne Prætor's leave was extended to all caſes and per- 
Pus; and in Conſtantine's reign, the method began to 
eſtabliſhed of having legal ſummonſes ſerved only 
means of a public Officer appointed for that pur- 
ple, After that time, other changes in the former 
were introduced, from which the mode of pro- 
keding now uſed on the continent of Europe, has 
en borrowed. - | 

In England likewiſe, ſome changes, we may ob- 
ve, have been wronght in the law and praQtice con- 
mng the arreits of lued perſons, though as {lowly 
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and late as thoſe effected in the Roman Republic ”" KF 

Empire, if not more ſo ; which evinces the great in A 

pediments of various kinds that obſtruct the 1 improve. 4 
I ment of laws iu every Nation. So late as the reign fi 
King George the Firſt, an Act was paſſed to prohibiM 
1 the practice of previous perſonal Arreſt, in caſes of 
# demands under two pounds ſterling : and fince tha 
| time, thoſe Courts, juſtly called of Conſcience, hav 
been eſtabliſhed, in which ſuch demands are to be ſum. 
marily decided, and ſimple ſummonſes, without 2rr«i, 
can only be uſed. And lately, another Bill has beer 1 
paſſed on the motion of Lord Beauchamp, whoſe name 
deſzrves to be recorded, by which the like prohibition 
of arreſt is extended to all caſes of debt under ten - 
pounds fterling; a Bill the paſling of which was off 
| twenty, or even a hundred times, more real importance 
Y | than the riſe or fall of a Favourite or a Miuiſter, though 
| it has perhaps been honoured with a leſs degree of 2 
tention by the Public. F 
Another peculiarity of the Engliſh Civil Law, is th 
great reſineraents, formalities, and ſtrictneſs that pre 
vail in it. Concerning fuch refinements, which ai 


F rather imperfections, the ſame obſęrvation may be mal no 
1 that has been introduced above, in regard to the mo er 


and frequency of civil arrett in England; which is, tha i 


| they are continuations of tnethodz adopted when ti lee 
Þ Englith Law began to be formed, and are the conſec11e1ente 
5 ces of the ſituation in which the Engliſh placed chen ay 
1 ſclves when they rejected the ready made Code of Mme 


| Roman civil Law, compiled by order of Juſtini21 cl: 

| which moſt nations of Europe have admitted, end ral 

| ther choſe to become their own Law makers, and ra 17 

[ from the ground the ſtructure of their own nationihrth 
„ Civil Code ; which Code, it may be obſerved, 15 Wain 
3 yet in the ſirſt tage of its formation, as the Komalicn 
= Lav itſelf was during the times of the Rebublic, uM a 
i. in the reigns of the firit Emperors, the 


ee... 5 


hie time at which the power of adminiſt rating juſ- 
ce to individuals, becomes ſeparated from the milita— 
| 4 y power (an event which happens ſooner or later in 
Wiferent Countries) is the realer of the origin of a 
regular ſyſtem of laws in a Nation, Judges being now 
eprived of the power of the ſword, or, which amounts 
Jo the ſame, being obliged to borrow that power from 
35 ther perſons, endeavour to find their reſources within 
heir own Courts, and, if poſſible, to obtain ſubmiſſi- 
8 n to their decrees from the great regularity of their 
Proceedings, and the reputation of the impartiality of 
Weir deciſions. 
At the ſame time alſo Lawyers begin to crowd in 
: umbers to Courts which it 1s no lonyer dangerous to 
4 proach, and add their refine ments to the rules alrea- 
i 4 ſet down either by the Legitlature or the Judges. 
vol ks the employing of them is, eſpecially in the begin- 
at Ving, matter of choice, and they fear, that, if bare 
7 pmmon ſenſe were thought ſufficient to conduct a law- 
the hit, every body might imagine he knows as much as 
pro ey do, they contrive difficulties to make their aſſiſt- 
ce needful. As the true ſcience of the Law, which 
nad | no other than the knowledge of a long ſeries of for- 
no er rules and precedents, cannot as yet exiſt, they en- 
W-avour to create an artificial one, to recommend them- 
Ives by. Formal sSiſtinction and definitions are in— 
Fented to expreſs the different kinds of claims Men 
ay ſet up againſt one another; in which almoit the 
me _nicety is diſplayed as that uſed by Philoſophers 
claſſing the different ſubjects, or £/ngdoms, of Na- 
@ra] Hiftory. Settled forms of words, under the name 
Writs, or ſuch like, are deviſcd to ſet thoſe claims 
th; and, like introductory paſſes, ſerves to uſher 
ſaimants into the Temple of Juſtice. For fear their 
Flients ſhould deſert them after their firſt introdudion, 
ke a fick man who reſts contented with a fingle vitit 
the Phyſician, Lawyers contrive other ceremopics 


* 
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and technical forms for the farther conduct of the pri 
ceſs and the pleadings; and in order ſtill more ſafe 
to bind their Clients to their dominion, they at lengiiM 
obtain to make every error relating to their profeſſion, 
al regulations, whether it be a mzſnomer, a mſpleading 
or ſuch like tranſgreſſion, to be of as fatal a conſe, 
quence as a failure againſt the laws of ſtrict Juſtieg 
Upon the foundation of the above-mentioned defini 
tions and metaphyſical diſtinct ions of caſes and ation; 


a number of ſtrict rules of law are moreover raiſel ar 
with which none can be acquzinted but ſuch as are com 
plete maſters of thoſe diſtinctions and definitions. es 
To a perſon who in a poſterior age obſerves for tee R. 
firſt time ſuch reſinements in the diſtribution of Juſtice hi. 
they appear very ſtrange and even ridiculous. Yet, i pu 
muſt be confeſſed, that during the times of the firſt At 
ſtitution of Magiſtracies and Courts of a civil natu ve 
ceremonies and tormalities of different kinds are ver utc 
uſeful to procure to ſuch Courts, both the confidenciM to 
of thoſe perſons who are brought before them, and th; tho 
reſpect of the Public at large; and they thereby becom o. 
actual ſubſtitutes for military force, which, till then le 
had been the chief ſupport af Judges. Thoſe ſam Cie 
forms and profeſſional regulations are moreover uſeful * it 
to give uniformity to the proceedings of the Lawge en 
and of the Courts of Law, and to inſare conſtancy a An 
ſteadineſs to the rules they {er down among themſe ven 0 
Andif the whole ſyite m of the refinements we mentia toll 
eontinues to ſubſiſt in veiy 1emote ages, it is in agrel 5 b 
meaſure owing (not to meiition other cauſes) to dhe. i 
having ſo coaleſced with the cilential parts of the Li dim 
23 to make danger, or at leaſt great difficulties, to A Were 
apprehended from a ſeparation ; ; and they may, in ty 
reſpect, be compared with a ſcaffolding uſed in ti "LA 


- xaling of a houſe, which, t. ough only iatended to G £ h 
the materials, and ſupport the builders, happens to 
iuſkred for long time afterwards to ſtand, becauic © 


co recite the appointed words before the Prætor; and 
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. ;s thought the removing of it might endanger the build, 


in 
tay" fiogular law formalities and refined practices 


of the kind here alluded to, had been contrived by the 
WT fit Juriſconſults in Rome, with a view to amplify 


the rules ſet down in the Laws of the Twelve Tables; 


W which being but few, and engraved on braſs, every bo- 


dy could know as well as they: it even was a general 
cuſtom to give thoſe laws to children to learn, as we 
are informed by Cicero. 

Very accurate definitions, as well as diſtind brncd⸗ 


Jes of caſes and actions, were contrived by the firſt 


Roman Juriſconſults ; and when a Man had once made 


his election of that peculiar kind of adtion he choſe to 
8 purſue his claim by, it became out of his power to 
W alter it. Settled forms of words, called Actiones legis, 
were moreover contrived, which Men muait abſolutely 


uſe to ſet forth their demands. The party himſelf was 


thould he unfortunately happen to miſs or add a fingle 


word, ſo as to ſeem to alter his real caſe or demand, 
he oſt his ſuit thereby, To this an allufion is made by 
Cicero, when he ſays, We have a civil law ſo con- 


? ſtituted, that a Man becomes non-ſuited, who has 
not proceeded in the manner he ſhould have done “.“ 
An obſervation of the like nature is alſo to be wound 


in Quintilian, whoſe expreſſions on the ſubject are as 


follow: © There is beſides another danger; for if 
„ but one word has been miſtaken, we are to be con- 


* ſidered as having failed in every point of our ſuit F.“ 


dimilar ſolemuities and appropriated forms of words 
were moreover neceſſary to introduce the Ines Sh 


ES ha Tus civile habemus conſtitutum, ut cauſa cadat is qui non 
quemar.moaum 0/-ortet egerit, Ve invent. FL. 19. 


E etiam periculoſum, quuam ſi uno verbo ſit erratum, tot 
fauſd Cecid cial videamur. Iuſt. Orat. III. 8. VII. 3. 64 


cept ſurities, to produce witneſſes, &c. 


abd Pontiffs had carefully kept the excluſive knowledge 2 


_ ence of Lawyers became much abridged by thoſe two 


mention ; in which they really have had ſurpriſing 


ing of obligations between Man and Man, in regard to ſtipu. 


tion, nor any ching like it. 
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anſwers and replies of the Parties, to require and ac, 


Of the above Actionei legis, the Roman Juriſconſult; 5 


to themſclves, as well as of thoſe days ou which reli. M la 
gion did not allow Courts of law to fit L. One Cn, 
Flavius, ſecretary to Appius Claudius, having hap. 
pened to divulge the ſecret of thoſe momentous forms 
(an act for which he was afterwards preferred by the 
People), Juriſconſults contrived freſh ones, which ihe 
began to Keep written with ſecret cyphers; but a mem. 
— of their own Body again betrayed them, and the 
new Collection which he publiſhed, was called 1u 
Alianum, from his name, Sex. /Elius, in the ſam: 
manner as the former collection had been called 1 
Flaviamum. However, it does not ſeem that the influ. 


collections: beſides written information of that ſort, 
practice is alſo necefiary : and the public Collection | 
we mention, like the many books that have been puh- 
liſned on the Engliſh Jaw, could hardly enable a Man 
to become 2 Lawyer, at leaſt ſuſſic iently fo as to con- Bi 
duct a law-ſuit t. 

Modern Civilians have been at uncommon pains to 
find out and produce the ancient law Formule we 


* Dies Faſti & Nefaſii. 
+ The Roman Juriſconſuits had extended their fein to ob 
jects of voluntary juriſdiction as well as to thoſe of contentious 
Juriſdiction, and had deviſed pecuhar formalities, forms of 
words, diſtinctions and defnitions, in regard to the contract- 


lations, donations, ſpouſals, and eſpecially laſt wills, in regard 

to all which they had diſplayed ſurpriſing nicety, refinement, 
accuracy, and ſtrictneſs. The Englifh Lawyers have nat 
beſtowed ſo much pains on the objedts of voluntary ibn 
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aiccefs. Old Comic writers, ſuch as Plautus and Te- 
Vence, have ſuppled them with ſeveral ; the ſettled 
Words, for inſtance, uſed to claim the property of a 
ave, frequently occur in their Works“. 


* The words addreſſed to the Plaintiffs by the perſon 
Eucd, when the latter made his appearance on the day for 
Which he had been compelled to give ſureties, were as follow, 
Wand are alluded to by Plaut. Curcul. I. 3. v. 75. Where art 
8 thou who haſt obliged me to give ſureties? Where art 
thou who ſummoneſt me? Here I ſtand before thee, do 
F thyſelf ſtand before me.” To which the Plaintiff made 
Wnſwer, © Here I am.” The Defendant replied, © What 
doſt thou ſay ?? When the Plaintiff anſwered, I fay. .. . 
Ao) and then followed the form of words by which he choſe 
Wo expreſs his action. Us; tu es, qui me vadatus es ? Ui tn es 
i me cilaſti?ꝰ Ecce ego me tibi ſiſſo; tu contra & ie mhi fete, Ec. 
If the action, for inflance, was brought on account of 
Woods ſtolen, the ſettled penalty or damages for which was 


ns eds tler 5 For 
ch. e reſtitution of twice the value, the words to be uſed were, 
an IO decem aureos mihi ſurto tuo abeſſe, teque eo nomine viginti 


Wurcos mins dare oportere. For work done, ſuch as cleaning 
if clothes, &c. Alo te mibi tritici modium de quo inter nos, con- 
enit ob polita vęſtimenla tua, dare oportere. For recovering the 
aue of a ſlave killed by another citizen. AIO te hominem 
eum occidifſe, teque mihi quantum ille hoc anna plurini fuit dare 
bortere, For damages done by a vicious animal. AO bo- 
em Mevit ſer vum meum, Stichum, cornu peliiſſe & occidiſſe, eoque 
mine Mævium, aut ſervi eflimattonem pruęſlare, aut bovem mihi 
arge dare, oportere ; or Alo urſum mevii mihi vulnus intulifſe, 
 Mevium quantum arquius melius mihi dare oportere, Sc. Oc. 
It may be obſerved, that the particular Kind of remedy 
hich was provided by the law for the caſe before the Court, 
Fas expreſsly pointed out in the formula, uſed by a Plain- 
ft; and in regard to this uo miſtake was to be made. 
hus, in the laſt quoted formula, the words quantum acquius 
lus, ſhew that the Prætor was to appoint inferior Judges 
vth to aſcertain the damage done and determine finally upor. » 
ie cale, according to the direction he previouſly gave them; 
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Extremely like the above Hctiones legis are the Writ 
tiſed in the Engliſh Courts of law. Thoſe writs are fram. 
ed for, and adapted to every branch or denomination of 
actions, ſuch as detinue, treſpaſs, action upon the caſe; ac. 
compt, and covenant,” &c. the ſame; firictneſs obiains in 
regard to them as did in regard to the Roman law. formu- 
lz above meiyioned ; there is the ſame danger in miſap- 
plying them, or in failing in any part of them; and to 
uſe the words of an Engliſh Law- writer on the ſubject, 
% Writs muſt he rightly directed, or they will be riought.; 
% .. In all wris, care mult be had that they be laid and 


formed according to their caſe, and ſo purſued in the 


* 
— * 


© Di / gas doiget 03 298k | 
The ſame 'formaiiiy likewiſe prevails in the Engliſh 
pleadings, and conduct of the proceſs, as obtained in the 
old Roman Law proceedings; and in the ſame manner 
as the Roman Juriſco::fulis had their Actions poſtulatio 
nes & editiones their injucraltiones, exceptrones,” ſponronts 
replicationes, duplicationes, Sc. io the tngliſh- Lawyers 
have their counts, bars, replicationes, reſoinders, ſur-r-join- 
ders, rebullers, ſur-rebutters, &c. A [crupulous accuracy 
in obſerving certain 1ules, is moreover neceſſary in the 
management of thoſe pleadings: the following, are the 
words of an Engliſh Law-writer on the ſubjett ; 
Though the art and dexterity of pleading, was in its 
nature and deſign oniy to render the fact plain and in. 
telligible, and to bring the matter to judgment with 
convenient certainty, it began io degenetate from iu 
„primitive ſimplicuy. Pieaders, yea and dges, hav: 
ing become too curious in that refpect, pleadings at 


theſe words being excluſively appropriated to the kind of ac: 
tions called Arbirariae, from the above-mentioned Judges or 
Arbitrators. In actions brought to require the ex2cution 
of conventions that had no name, the convention. itſelf wa 
expreſſed in the formula; ſuch is that which is recited above; 
relating to work done by the Plaintiff &c. &c, 
Jacob's Law Dictionary. Sec WITH, 
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length ended in a piece of nicety and curioſity, by 
« which*the miſcartiage of many a cauſe, upon ſmall 


& trivial obj ections, has been occaſioned v. 
Aftiones leger, and the Engliſh Writs ; which is, that the 
former might be framed when new' ones were necelfary, 
by che Prætor or Judge of the Court, or, in ſome caſes, 
by: the body of the quriſconſults themſelves, —whereas 
Writs, when wanted for ſuch new caſes as may offer, can 
only be deviſed by a diſtinft Judge or Court, excluſively 
inveſted with ſuch power, viz. the High Court of Chan. 
cery. The iſſuing of Writs already exiſting, for the dif- 
ferent caſes to which they belong, is alſo expreſsly re- 
ſerved to this Court; and fo important has its office on 
thoſe two points been deemed by Lawyers, that it has 
been called, by way of eminence, the Manufaftory of 
Juſtice ( Oficina Juſtitia ). Original Writs beſides, 
when once framed, are not at any time to be altered, ex- 
cept by Parliamentary authority . 

Of ſo much weight in the Engliſh law are the origi- 
nal delineations of caſes we mention, that no cauſe is 


Cunningham's Law Dictionary. See Pleadings. 

＋ Writs, legally iſſued, are alſo neceſſary for executing 
he different incidental proceedings that may take place in 
he courſe. of a law-ſuit, ſuch as producing witneſſes, &c. 
he names given to the different kinds of writs, are uſually 
derived from the firſt Latin words by which they began 
yhen they were written in Latin, or at leaſt from ſome re- 
narkable word in them; which gives riſe to expreſſions ſuf- 
ciently uncouth and unintelligible. Thus a Pone, is a writ 
ſued to oblige a perſon in certain caſes to give ſureties 
Pone per vadium, and ſalvos plegios). A writ of Subpena is 
o oblige witneſſes, and ſometimes other claſſes of perſons, 
o appear before a Court. An action of Qui tam, is that 
hich is brought to ſue for a proportional ſhare of a fine eſta- 
ilhed by ſome penal Statute, by the perſon who laid an in- 
Imation: the words in the writ being, Oui tam pro Dom 
io rege, guam pro ſriple in bac parte ſequitur, &e. Koe. 


There is, however, a difference between the Roman 
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2 THE CONSTITUTION 
ſuffered to be proceeded upon, unleſs they firſt appear a | 


Jegal introductors to it. However importaut or, 1ntece},hl # 
ing the caſe, the Judge, till he ſees the. Writ he is uſed u 


. pointe: for that purpoſe, whoſe offices derive their nam 


* 


National Council, that is Parliament themſelves, are i 
ſuch emergency expreſsly applied to: by means of ihe 
collected wiſdom, the right myſtical words are bro 
together: the Judge is reſtored to the free uſe of his oli 


In fine, thoſe precious Writs, thoſe valuable Brit 
which are the elixir and quinteſſence of the Law, hay 
the preſervation of the depoſit wich which. they are in 
Io fay the truth, however, the creating of a new WI 


portance which is thought to be in thoſe profeſſioni 


ry thing without them is illegal in a Court of Comma 
the Petty · bag Oflice: the above two Latin. words, it is nd 


which the King's bufineſs is eoncerned: and to the Lian 


or at leaſt a Writ ifſued from the right Manufaftory, i 


both deaf and dumb. He is without eyes to fee, or ea 
to hear. And when a caſe of a new kind offers, fylff 
which there is as yet no Writ in being, ſhould the Loy 
Chancellor and Maſters in Chancery difagree in crea, 


ing one, or prove unequal to the arduous talk, the Gr 


gans of hearing and of ſpeech ; and, by the creation of i 


new I rit, a new province is added io the Empire of 
Couris of Law. 1 


{Brevia} as they are alſo called by way of ewinencif 
been committed to the ſpecial care of the Officers ap 4 * 
from thoſe pecuſiar inſtruments they reſpettively uſe fo 


truſted; the one being called the office of the Hamper 
and the other, of the Small bag“. BED, 


upon any new given cafe, is matier of more difficulty tha 
the generality of Readers are aware of. The very i 


torins of words, renders them really important. As eve 


* Hanaperium & Parva baga, the Hanaper Office a 


improper to obſerve, do not occur in Tully's works, Ti 
the care of the Petty-bag office thoſe writs are trufled! 


par- office, thoſe which relate to the ſubject. | 
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Law, fo with them every thing becomes legal; that is to 
WS fy, they empoxeer the Court legally to determine upon 
W every kind of fujt to which they are made to ſerve as in- 
doors. The cieating of a new Writ, therefore, a- 
W mountsin its confequences tot! e flaming of a new law, 
Wanda law of a general nature too: now, the creating of 
Each a law, on the firſt appearance of a new caſe, which 
lis afterwards td be applied to all ſuch cafes as may be 
T 4milar to the fit ſt, is really matter of difficulty; efpecta]- 
ly, when men axe as yet in the dark as to the beſt kind of 
proviſion to he made for the caſe in queſtion, or even 
When it is not perhaps ye: known wheiher it be proper to 
make any pxoviſion at all. The framing of a new Wnt 
under ſuch eircumſtances, in a meaſure on which Law- 
Pers or Judges will not very willingly either venture of 
Phemſelves, or apply to the Legiflature for that purpoſe, 
= Owing to the above-mentioned feal difficulty in creat- 
zog new Mrits an the one hand, and to the abſolute ne- 
Ecellity of fuch Writs in the Court of Common Law on 
the other, many new ſpecies of claims and caſes (the a- 
Filing of which is from time to time the unavoidable con- 
* of the progreſs of trade and civilization) are 
le 
des in the Law, or rather, like ſo many inacceſſible ſpots, 
chich the laws in being cannot reach: now this is a great 


de open to every individual, and provide 1emedics for 
wery Kind of claim which men may ſer up againſt one 
another, 55 TR 5 

To remedy the above inconvenience, or rather in ſome 
egree to palliate it, law fitions have been reſoried to, 
a the. Engliſh Law, by which Writs, being warped 
rom their actual meaning, are wade to extend wo caſes io 
hicl they in no ſhape belong. Ro 

Law fiftions of the kind we mention were not un- 
novn to the old Roman Turiſconſults; and as an in- 
farce of their ingenuity in that reſpe&, may be men- 
ned -that kind of action, in which a- Daugb ex 


t unprovided for, and remain like ſo many vacant ſpa- 


mperfettion in the diftribution of Juſtice, which thould 
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was called a Son “. Several inſtances might alſo be que. E 
ted of the fifiitious uſe of Writs in the Engliſh Courts oi 
Common Law. A very remarkable expedient of that ſor 1 
occurs in the method generally uſed to ſue for the p i 
ment of certain kinds of debt; before the Court of Con. u 
mon Pleas, ſuch, if T am not miſtaken, as a ſalary fu q 
work done, indemnity for fulfilling orders received, &i 
The Writ iſſued in thoſe caſes is grounded on the ſupps 4 
ſition, that the perſon ſued has treſpaſſed on the gion ic 


of the Plaintiff, and broken by force of arms through bi 
fences and incloſures; and under this predicament ihe 
Defendant is brought before the Court: this Writ, whid 
has been that which Lawyers have found of moſt cone 
nient uſe, io introduce before a Court of Common Lay 
the kinds of claim we mention, is called in technical lar 
. guage a Clauſum fregitl. In order to bring a perſa 

before the Court of King's Bench, to anſwer demands o 
much the ſame nature with thoſe above, a Writ, called 
_ Latua!, is iſſued, in which it is taken for granted that th 
[Defendant inlidiouſly conceals himſelf, and is lui king i 
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ſome County, different from that in which the Court 

ſitting; the expreſſions uſed in the Writ being, that“ 

.5 runs up and fecretes himſelf ;”” though no ſuch faQy 
I | ſeriouſly meant to be advanced either by the Attorney " 
[| the Party. — 
1. The ſame principle of flriQ adherence to certain form 5 
1 "4; Jong ſince eſtabliſhed, bas alſo cauſed Lawyers to introduc _ 
1 7 to their proceedings, fictitious names of perſons Who ath Vir ; 
[| oppoſed to diſcharge the office of ſureties; and in ceriauy 8 
[ | - Caſes, it ſeems, the name of a fictitious perſon i is introdufiy tne 
I |; ced in a Writ along with that of the principal DetendanW ance 
1 as being joined in a common cauſe with him. Anotl poſit 
14 | LT 
Ii From the above n it mike be aaa that ti ces, | 
' | Roman Juriſconſults were poſſeſſed of fill greater power tha ment 
101 the Engliſh Parliament; for it is a fundamental principk to ci 
11 with the Engliſh Lawyers, that Parliament can do ev yeare 


thing, cept making a Woman a Man,'or a Man a Womu 
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inſtance of the ſame high regard of Lawyers, and Judges 


100, for certain old forms, which makes them more un- 
vuilling to depart from ſuch forms than from the truth 
; itſelf of facts, occurs in the above-mentioned expedient 
uſed to bring ordinary cauſes before the Court of Exche- 
quer, in order to be tried there at Common Law; which 
is, by making a declaration that the Plaintiff is a King's 
W. debtor, though neither the Court nor the Plaintiff's At- 
torney lay any ſerious ſtreſs on the aſſertion *. 


D OR 


AE OY nn ˖ Ab. 
| The Subject continued. The Courts of Equily. 
T1 OWEVER, there are limits to the law fiftions 


„and ſubtilties we mention; and the remedies of 
the law cannot by their means be extended to all poſſible 
caſes that ariſe, unleſs to many abſurdities are ſuffered to 


Another inſtance of the ſtrict adherence of the Engliſh 
Lawyers to their old eſtabliſhed forms in preference even to 
the truth of facts, occurs in the manner of executiug the very 
Act mentioned in this Chapter, paſſed in the reign of George 
I. for preventing perſonal Arreſt for debts under forty ſhil- 
lings. If the defendant, after being perſonally ſerved with 
a copy of the proceſs, does not appear on the appointed days, 
the method is to ſuppoſe that he has actually made his appear- 
ance, and the cauſe is proceeded upon according to this ſup- 

poſition: fictit ious names of bails are alſo reſorted to. 

The inhabitants of Bengal, and other Eaſt-India provin- 
ces, have been prodigiouſly ſurpriſed, it is ſail, at the reſine- 
ments, fictions, and intricacy of the Engliſh law, in regard 
to civil matters, which was introduced among them a few 
de years ago; and it is certainly not to be doubted that they 
muß may have been aſtoniſhed. | n 
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be accumulated ; nay; there have been inſtances in which 


Has been checked by authority. In order theretore to rg, 


* 
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the imptoper application of Writs, in the Courts of Lay, 


medy the inconveniences we mention, that is, in order to 
extend the adminiftration of diſtributive 4 to al 
poſfible cafes, by treeing it from the proſeſſional difficul 
ties that have pradually grown up in its way, a*new Kind 
of Courts has been inflitated in England, called Courts 9 
c "Shs Bot Sx Ne 
Thee generality of people, miſled by this word Equi) 
have conceived falſe notions of the office of the Coum 
we mention; and it ſeems to be generally thought tha 
the Judges who fit in them, are only to follow the rule 
of natural Equity; by which People appear to under. 


ſtand. that in a Court of Equity, the Judge may follov the 
the diftates of his own private feelings, and ground hu gh, 
deciſions as he thinks proper, on the pecular circum lian N upe 


ces and ſituation of thoſe perſons who make their appear. 


ance before him. Nay, Doftor che in his abridged 1 
Diftionary, gives the following definition of the pow by t 
of the Court of Chancery, conſidered as a Court of Equi. be h 


ty: “ The Chancellor hath power to moderate and tem, 
per the written law, aud ſubjecteth bimſelf only t0 
the law of nature gnd conſcience :” for which defins 
tion Dean Swift, and Cowell, who was a Lawyer, an 
quoted as authorities, Ojher inſtances might _be proda 
ced of Lawyers who have been inaccurate in their defins 
tions of the true offices of the Judges of Equity. And 
the abt we- named Doctor himſelt is on no ſubject a delpy 
cable authority. 5 1 LEG 


5 Certainly t power of the Judges of Equity canndlhy ot 
be to alter, by their own private power, the Written LW 
that is, Acts of Parliament, and thus to controul the Le 


giſlature. Their office only conſiſts, as will be proved it 
the ſequel, in providing remedies for thoſe caſes for whick 
the public good requires that 1emedies ſhould be provided 
and in regard to which the Courts of Common Law, ih 
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Hed by their original forms and inſtitutions, cannot pro- 
cure any or, in other words—the Courts of Equity 
W have a power to adminifler Juſtice to individuals, unre- 
frained, not by the Law, but by the profeſſional law dif- 
W ficulties which Lawyers have from time to time contrived 
in the Courts of Common Law, aud to which the Judges 
of thoſe Courts have given their ſanction, — | 
An office of the kind here meationed, was ſoon found 
'neceffary in Rome, for reaſons of the ſame nature with 
thoſe above delineated. For it is remarkable enough, 
that the Body of Englith Lawyers, by refuſing admittance 


I times of the Empire, have only ſubjeQted themſelves to 
che ſame difficulties under which the old Roman ju— 


. riſconſults laboured. during the time they were reifing 
che ſtructure of thoſe ſame Laws. And ut may allo be 
nu Wi obſerved, that the Engiifh Lawyers or Judges have fallen 
an upon much the ſame expedients as thoſe which the Ro- 
u. man Jurrdconſults and Piætors had adopted. 
gel This office of a Judge of Equity was in time aſſumed 
we by the Pretor in Rome, in addition to the judicial power 
gu be before poſſe ſſed . At the beginning of the year for 
em which he had been elected, the Prztor made a declaration 
A ff thoſe remedies for new difficult caſes, which he had de- 
fink 


ermined to afford during the time of his Magiſtracy ; in 
he choice of which he was no doubt directed, either by 


ty of ſuch remedies, or by the ſuggeſtions of experienced 
awyers on the ſubject. This Declaration ( Edrfum) the 
tor produced 2r albo, as the expreſſion was. Modern 
wilians have made many conjaftures on the real mean- 
z of the above words: one of their ſuppoſitions, which 
as likely to be true as any other, is, that the Pretor's 


2", 
Le. 
dit 
nick 
ded Woes in England, which occaſionally fits as a Court of Com- 
hae on Law, and a Court of Equity. 


* The Prætor thus poſſeſſed two diſtinct 8 of jvdi- 


to the Code of Roman Laws, as it exiſted in the latter 


dis own obſervations, while out of office, on the propri- 


ll authority, in the ſame manner as the Court of F.xchequer , 


| / 3 PPP e re OOO 
9 * . \ ” * * * * * 


w THE CONSTITUTION. 


Edlidtum, or heads of new law remedies, were written on 
a whitened wall, by the ſide of his tribunal. = 

Among the proviſions made by the Roman Prætors in 
their capacity of Judyes of Equity, may. be mentioned 
thoſe which they introduced in figs of emancipated 
Sons and of relations by the Women's {ide /Cognat:, ) in 
| regard to the right of inhertiing. Emancipated . ons were 
ſuppoſed, by the Laws of the Twelve Tables, to have ceal. 
| ed to be the children of their Father, and, as a conſequence, 
114 a legal claim was denied them on the paternal inheritance, 
1 Relations by the Woman's ſide were taken no notice of, 
1 in that article of the ſame laws which treated of the right 
i of ſucceſſion, mention being only made of relations by 
1 the Men's ſide { Agnati.) Ihe former, the Prætor ad. 
14 mitted, by the Edict Unde Liberi, to ſhare the Father's (or 
I _ Grandfather's) inheritance along with their brother's; and 
113 the latter he put in poſſeſſion of the patrimony of a kinl. 
1 man deceaſed, by means of the Edict Jade Cognatt, when 

13 there were no relations by the Men's ſide. Theſe two 

19 kinds of inheritance were not however called Areditag 
1% but only honorum p3//eſſio ; theſe words being very accu- 
1 rately diſtinguiſhed, though the effect was in the iſſue ex. 
13k ally the fame ®. | "4 


lll | * As the power of Fathers, at Rome, was unbounded, and 
| | lated as long as their liſe, the emancipating of Sons was a caſe 

ll | that occurred frequently enough, either for the ſecurity or 
ſatisfaction of thoſe who engaged in any undertaking with 
them. The power of Fathers had been carried ſo far by the 
19 | laws of Romulus, confirmed afterwards by thoſe of the T welke 

ll Tables, thai they might ſell their Sons for ſlaves as often a3 


|| three times, if, after a firſt or ſecond ſale, they happened to 

1 acquire their liberty. It was only after being ſold for the 
„ third time, and then becoming again free, that ſons could be 
1 i entirely releaſed from the paternal authority. On this du 


doctrine were founded the peculiar ſurmality and method of 
| emancipating Sons. A pair of ſcales. and fome copper coin 
1 were firſt brought; without the preſence of theſe ingredients 
the whole buſineſs would have been void; and the Father Id: gar 
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Jn the ſame manner, the Laws of the Twelve Tables 


Whad provided relief only for caſes of theft; and no men- 4 
ion was made in them of caſes-of goods taken away by | 
force (a deed which was not looked upon in ſo odious a | 
ignt at Rome as theft, which was conſidered as the pe- 

uliar guilt of ſlaves). In: proceſs of time the Prœtor 
promiſed relief to fuck perſons as might have their goods 
aken from them by open force, and gave them an action 
for the recovery of four times the value, againſt thoſe 
ho had committed the fact with an evil intention. - Sz 
ui dolo malo bona rapta ee dicentur, ei in quadruplum 
UDICEUM A8. a+ OETELS A n e 
Again, neither the Law of the Twelve Tables, nor the 
aus made after wards in the Adleiablies of the People, 
ad provided remedies except for very few caſes of fraud. 

ere the Prater likewiſe interfered in his capacity of 
[Judge of Equity, though ſo very late as the time of Ci- 
er2; and promiſed relief to defrauded perſons, in thoſe - 
Baſes; in which the laws in being afforded no action. 
Pun dolo malo facta eſſe dicentur, ſi de huis rebus alia actio 

onerit & juſla cauſa eſ.e videbitur, JUDICLUM DABO *. 4 
dy Edicts of the ſame nature, Prætors in proceſs of tige 
ave relief in certain caſes to married Women, and like- Y 


en made a formal ſale of his ſon to a perſon appointed to 

uy him, who was immediately to free, or manumit him: theſe 

les and manumiſſions were repeated three times. Five wit- 
eſſes were to be preſent, beſides a Man to hold the ſcales, 
ripens, ) and another ( Antelatus ). occaftonally to remind 

te witneſſes to be attentive to the buſineſs before them. 
At the ſame time that the Prætor proffered a new E- 

i he alſo made public thoſe peculiar formulæ by which 

e execution of the ſame was afterwards to be required from 

m. The name of that Prætor who firſt produced the E- 

ct above mentioned, was Aquilius, as we are informed by 
cero, in that elegant ſtory well known to Scholars, in. 
hich he relates the kind of fraud. that was put upon Cani- 

„a Roman Knight, when he purchaſed a pleaſure-houſe 

d gardens, near Syracuſe in Sicily. This account Cicero 
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wiſe to Minors ( Minoribus xxv annis ſuccurrit Praty, 
„ - 5 | 
The Courts of Equity eſtabliſhed in England, haven 
like manner provided remedies for a very great number 
of caſes, or ſpecies of demand, for which the Courts o 
Common Law, cramped by their forms and peculiar lay 
tenets, can afford none. Thus, the Courts of Equiy 
may, in certain caſes, give actions for and againſt infant 
notwithſtanding their minority—and for and again 
married Women, notwithſtanding'their coverture. Mar 
ried Women may even in certain cafes ſue their huſband 
before a Court of Equity. Executors may be made ty 
pay intereſt for money that lies long in their hand 
Courts of Equity may appoint Commiſſioners to hex 
the evidence of abſent witneſſes, When other prooh 


_ concludes with obferving that Canius was left without rem 
dy, as Aquilius, his Colleague and friend, had not ye 
„ publiſhed his formulæ concerning fraud.” Oxid enim fo 
ceret? nondum enim Aquilius, Collega & familiaris meus, fri 
lerat de dolo malo formulas. Off. III. 14. 

*The Law Collection, or Syſtem that was formed h 
the ſeries of Edits publiſhed at different times by Preto 
Was called Tus Pretorium, and allo Jus Honorarium (not fir 
ly binding). The Laws of the Twelve Tables, rogetht 
with all ſuch other Laws as had at any time been paſſed in t 
Aſſembly of the People, were called by way of eminend 
Jus Civile. The diſtinction was exactly of the ſame natu 
as that which takes place in England, between the Comms 
and Statute Laws, and the law or practice of the Court. 
Equity. The two branches of the Prætor's judicial oft 
were very accurately diſtinguiſhed; and there was belid 
this capital difference between the remedies or actions whi 
he gave in his capacity of Judge of Civil Law, and thoſei 
his capacity. of Judge of Equity, that the former, be 
grounded on the Jus Civile, were perpetual ; the latter nyo", 
be preferred within the year, and were accordingly ci rei 
Attanes aunuæ, or Adtiones practoriae ; in the ſame mannefffween 
the former were called A#iones civiles, or Adiones perpetuat, | 
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bad, they may impoſe an oath on either of the Parties ; 
Tor, in the like caſe of a failure of proofs, they may com- 
pel a trader to -praduce his books of trade. They may 
alſo confirm a title to land, though one has loſt his write. 
5 ings. &c. &. | : a | | 
he power of the Courts of Equity in England, of 
which the Court of Chancery is the principal one, no 
doubt owes its origin to the power poſſeſſed by this latter, 
both of creating and iſſuing Writs. When new com- 
plicated caſes offered, for which a new kind of Writ was 
wanted, the Judges of Chancery, finding that it was ne- 
eſſary that juſtice ſhould be done, and at the ſame time 
Peing unwilling to make general and perpetual proviſi— 
ns on the caſes before them by creating new Writs, 
ommanded the appearance of both parties, in order to 
rocure as complete information as poſſible in regard to 
he circumſtances attending the caſe ; and then they gave 
decree upon the ſame by way of experiment. | 
To heginnings and circumſtances like theſe the Engliſh 
ourts of Equity, it is not to be doubted, owe their pre- 
nt exiſtence. In our days, when ſuch ſtrict notions are 
ntertained concerning the power of Mapiltrates and 
udges, it can ſcarcely be ſuppoſed that thoſe Courts, 
owever uſeful, could gain admittance. Nor indeed, e- 
n ig the times when they were inſtituted, were their 
roceedings free from oppoſition ; and afterwards, ſo late 
the reign of Queen Elizabeth, it was adjudged in the 
le of Colleſlon and Gardner, that the killing a Sequeſ— 
ator from the Court of Chancery, in the diſcharge of 
$ baſineſs, was no murder, which judgment could only 
awarded on the ground that the Sequeſtrator's com- 
lion, and conſequently the power of his Employers, 
fe illegal . However, the authority of the Courts of 


* When Sir Edward Coke was Lord Chief Juſtice of the 
g's Bench, and Lord Elleſmere Lord Chancellor, during 
e reiga of James I. a very ſerious quarrel alſo took place 
een the Courts of Law, and thoſe of Equity, which is 
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conſtituent branches of the Legiſlature even, receives x 
preſent appeals from the decrees paſſed in thoſe Court, 
and I have no doubt that ſeveral Acts of the whole LM 
giſlature might be produced, in. which the office of thi 
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Equity has in proceſs of time become ſettled ; one of it 


Courts ol Equity is openly acknowledged. 

The kind of proceſs that has in time been eſtabliſh 
in the Court of Chancery, is as follows. After a pe 
tion is received by the Court, the perſon ſued is ſerv 
with a writ of Subpena, to command his appearance, | 


he does not appear, an attachment is iſſued againſt hin“ 
and if a non inventus 18 returned, that is, if he is not to ee 
found, a proclamation goes forth againſt him; then WM * 
commiſſion of rebellion is iſſued for apprehending hu - 
and bringing him to the Fleet priſcn. If the perſon ſie Ec 
ſtands farther in contempt, a Serjeant at arms is to be {el 
out to take him; and if he cannot be taken, a ſequel the 
tion of his land may be obtained till he appears. Sul al 
is the power which the Court of Chancery, as a Coy Je. 
of Equity hath gradually acquired to compel apps 
ance before it. In regard to the execution of the lid. 
crees it gives, it ſeems that Court has not been quite der 
ſucceſsful ; at leaſt, thoſe Law-writers whoſe WorkW thi: 
have had an opportunity to ſee, hold it as a maxim, con 
the Court of Chancery cannot bind the eſtate, but Hout 
the perſon ; and as a conſequence, a perſon who refulſſof t 
to ſubmit to its decree, is only to be confined to the Meert 
priſon *. 7795 1 ſay, 
„ othe 
mentioned in the fourth Chapter of the third Book of Ju ſup; 


Blackſtone's Commentaries: a Work in which more mi men 
have been ſaid on the ſubject of the Courts of Equity. 
* The Court of Chancery was very likely the firt it 


tuted of the two Courts of Equity : as it was the Hig in or 
Court in the Kingdom, it was hell able to begin the eſtabſ ven { 
ment of an office, or power, which naturally gave riſe at fi could 


fo many objections. The Court of Exchequer, we may the I 


poſe, only followed the example of the Court of ChancaMckeaq: 
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on this occaſion I ſhall obſerve, that the authority 
of the Lord Chancellor, 1 in England, in his capacity of 
a Judge of Equity, is much more narrowly limited 
than that which the Pretors in Rome had been able to 
aſſume. The Roman Præœtors, we are to remark. uni- 
ted in themſelves the double office of deciding caſes ac- 
cording to the Civil Law ( 7us civile, ) and to the Præ- 
torian Law, or Law of Equity ; ; nor did there exiſt 
any other Court beſides their own, that might ſerve as 
a check upon them: hence it happened that their pro- 
ceedings in the career of Equity, were very arbi! ary 
indeed. In the firſt place, they did not uſe to make it 
any very ſtrict rule to adhere to the tenor of their own 
Edicts, during the whole year Which their oftice laſted ; 
and they ined a power of altering thein as they 
thought proper. To remedy fo canmital a defect in the 
diſtribution of Juſtice, a 0 1 was paſted fo late as the 
year of Rome 687 (not long before Tully's time.) which 

was called Len Cornelia, from the name of G. ede : 


lius, a Tribune of the People, who propounded it un- 


er the Conſul (hin of C. Pifo, and Man. Glabrio. By 
this law it was enatted, that Prectors ſhould in future 
conſtantly deeree according to their own Ellis, with. 
out altering any thing in then daring the whole Fear 
of their Preetorſhip. Some modern C Niltans produce A 
certain Senatuſconſult to the ſame effect, which, they 
lay, had been pz alled a few hundred years before, 1 
others are of opinion the fame 15 not genuine: however, 
ſuppoſing it to be really fo, th 
mention, {hews that 1t had no 
to zs it ouzht to have been. 


* 


alling of the law we 
de "to well attende d 


e 
S 


in der the better to ſecure the new power it aſſu: med, it e- 
ven found it neeeſſary to bring out the whole ftrenzth it 
could muſter; and both the rea iurer and the Cha ner ar of 
the Exchequer lit (or are ſuppoſed to fit) in the court of Ex- 
chequer, when it 18 formed as à Court of E Equity. 
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Though the Te mentioned arbitrary proceediggs 
of Prators were put a ſtop to, they ſtill retained ano, 
ther priviledge, equally hurtful; which was, that e- 
very new Piætor, on his coming into office, had it in 
his power to retain only what part he pleaſed of the 
Edicts of his predeceſſors, and to reject the remainder: 
from which it followed that the Prætorian Laws or 

Edid s, though provided for ſo great a number of im. 
portant caſes, were reully in force for only one year, 
the time of the duration of a Prætors office. * Nor 
was a regulation made to remedy this capital defect in 
the Roman Juriſprudence, before the time of the Em- 
peror Hadrian ; which is another remarkable proof of 
the very great ſlowneſs with which uſeful public re. 
gulations take place i in every Nation. Under the reign 
of the Emperor we mention, the moſt uſeful Edicts of 


former Pretors were by his order collected, or rather 


compiled into one general Edict, which was 'thencefor, 
wards to be obſerved by all civil Judges in their de- 
cthon, and was accordingly called the perpetual Edict 
(Perpetuum Edifum.) This Edict, though now loſt 
ſoon grew into great repute ; all the Juriſconſults of 
thoſe days vied with each other in writing commenta- 
ries upon it; and the Emperor himſelf thought it ſo 
_ glorious an act of his reign, to have cauſed the ſame to 
be framed, and he conſidered himſelf on that account 
as being another N uma. + 


* Thoſe Edicts of their e in office, which 
the New Prætors thought proper to retain, were called 
Edida Traldtitia ; thoſe which they themſelves publiſhed (as 
alſo the alterations they made in former ones) were cal ed 
 Edifia Nova. From the above mentioned power exerciſed 
by every new Prætor in turn, their Edias were ſometimes 
diſtinguiſhed by ox appellation of Leges annuæ, anuual laws, 
See Orat. in Ver. 1. 42. 

+ Several thier more extenſive law compilations were 
92 ned after the perpetual Edict we mention; there haying 
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But the Courts of Equity in England, notwithſtand- 
Bing the extenſive juriſdiction they have been able in 
| proceſs of time to affume, never ſuperſeded the other 
Courts of Law. Theſe Courts ſtill continue to exitt 
Jin the ſame {manner as formerly, and have proved a 
laſting check on the innovations, and in general the 
proceedings of the Courts of Equity, And here we 
may remark. the fingular, and at the ſame time effec- 
tual, means of balancing each other's influence, reci- 
procally poſſeſſed by the Courts ofthe two different ſpe- 
cies. By means of its excluſive privilege both of creating 


c MW andiffuing writs, the Court of Chancery has been able to 
„ hinder the Courts of Common Law from arrogating to 
i {Wh themſelves the cognizance of thoſe new caſes which 
tere not provided for by any law in being, and thus 
er dangerouſly uniting in themfelves the power of Judges 
r. Wo! Equity with that of Judges of Common Law. On 
e. che other hard, the Courts of Common Law are alone 
ig inveſted with the power of punithing (or allowing da- 


in, mages for) thoſe: caſes of violence by which the pro- 
of Nceedings of the Courts of Equity might be oppoſed ; 
tn. and by that means they have been able to obſtruct the 
* enter prizes of the latter, and prevent their effecting in 


ant been a kind of emulation between the Roman Emperore, in 
regard to the improvement of the law. At laſt, under the 
oaign of Juſtinian, that celebrated Compilation was publiſhed, 
* called the Code of Juſtinian, which, under different titles, 
ned Neompriſes the Roman Laws, the Edicts of the Prætors, to- 
8 gether with the re/cripts of the Emperors ; and an equal ſanc- 


0 tion was given to the whole. This was an event of much the 


ame nature as that which will take place in England, when- 
erer a coalition ſhall be effected between the Courts of Com- 
mon Law and thoſe of Equity, and bath ſhall thenceforwards 
be bound alike to frame their judgments from the whole maſs 
of decided caſes and precedents then exiſting, at leaſt of ſuch 


as it will be poſſible to bring conliftently together into one 
compilation. | TED, 


N 
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themſelves the like 8 of the two decke ; 
of Judges of Common Law.and of Equity. 5c 
Qing to tie» ſituation of the Engliſh Courts d 
Equity, with: reſpect to the Courts of Common Law 
thoſe, egurts have:realiy. been kept within limits that 
may be called exactly defingd,-. iH the: nature of their 
functions be conſidered. In the firſt place, they cat 
neither toueh Acts of Parliament, nor the eſtabliſhed 
practice of the other Courts, much leſs reverſe the 
judgments already paſſed in theſe latter, as the Romas 
Prætors ſometimes uſed to do in regard! tothe deciſ.- 
ons of their predeceſſors i in office, andi ſometimes alſi 
in regard to their own. The Courts of Equity att 
even zelirained. from taking cogniance of any caſe fot 
which the other Courts can poſſibly afford remedies. Nay 
ſo, ſtrenuouſly have the Courts of Common Law des 
fended the verge of their frontier, that they have pry 
vented the. Courts, of Equity from uſing in their pre 
ceedings the mode of Trial by a Jury; fo that, whet 
in a-caſe. already begun to be taken cognizance-of by 
the- .Court of Chancery, the Parties happen to join it 
fue on any particular fact (the truth or falſehood al 
which à Jury is to determine, ) the Court of Chance 
ty, is obliged to deliver up the cauſe to the Coui Nat 
of King's Bench, chere to be: finally decided.“ J Fr 
fine,. the example of the: regularity of the proceedings 
practiſed in the courts-of Common Law, has been, 0 
municated to the Courts of Equity; and Rolls 
cords are carefully kept of the pleadings; determina! 
tions, and acts of thoſe Courts, to ferve : as rules {o 

future deciſions. ; Wb ues oy | 


e See [Cunvingham? } - and Jicol's kw diQtionaria 


2 


Paget i FOES | 

4 + "Phe Matter of the Role e ine Kecßer of thoſe te 
eordsz*as-the titfe of this oſhce expreſſes; His office in tif 

Court of Chaneery is 6f great itoportance, as he can hes 


and &termine cauſes 1 in the abfeuce of 'the J. ord Chancellet crer 
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So far therefore from having it in his power © fo 
„ temper and moderate,” (that is, to alter) the Written 
Law or Statutes, a Judge of Equity, we find, cannot 
Walter the Unwritten Law, that is to ſay, the eſta- 
Jvliſhed practice of the other Courts, and the judgments 
Werounded thereupon, —nor even can he meddle with 
Sthoſe caſes for which either the Written or Un- 
Fritten Law has already made general proviſions, and 
pf which there is a poſſibility for the ordinary Courts 
of Law to take cognizance. 
From all the above obſervations it follows, that, of 
the Courts of Equity as eſtabliſhed in England, the 


Pre a kind of inferior experimental Legiſlature, conti- 
wally employed in findirg out aud providing law re- 
nedies for thoſe new ſpecies of cafes for which nei- 
her the Courts of Common Law, nor the Legiſlature, 
ave as yet found it convenient or practicable to eſta- 
lib any. la doing which, they are to forbear to in- 
erfere with ſuch caſes as they find already in general 
rovided for. A jud e of Equity is alſo to adhere in 
is deciſions to the ſyſtem of decrees formerly paſſed in 
is own Court, regular records of which are kept for 
hat purpoſe. 

From this latter eireumſtance it again follows, that 
Judge of Equity, by the very exerciſe he makes of 
18 power, is continually abridging the arbitrary part 
it; as every new caſe he determines, every prece- 
ent ba eſtabliſhes, becomes a land-mark or boundar 
Ich both he and his ſucceſlors in office are after. 
ards expected to regard, 


ied, to the Honſe of Peers; which bare circumſtance , 


ight ſuggeſt that a Judge of Equity is ſubjected to 
tain poſitive rules, beſides thoſe of nature and con- 


erence ce only ; an appeal being naturally grounded on 
Q 


1 


Pollowing definition may be given; which is, that they 


Here ir may be added as 2 . cha el 
om the Decrees paſſed in the Courts of Equity are 
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a ſuppoſition that ſome rules of chat kind were | 
lefted. | 
The above aiſeufion on the Engliſh Law, has 5 7 
ved much longer than J intended at firſt; ſo much 
to have ſwelled, I find, into two new e Chal 

ters. However I confeſs J have been under the greafff 
temptation to treat at ſome length the ſubje& of 
Courts of Equity, as I have found the error ( 
may be called a conſtitutional one) concerning the 
bitrary office of thofe Courts, to be countenancedi 
the apparent authority of Lawyers, and of men of Þ 
bilities, at the ſame time that I have not ſeen in Ml 
book any attempt made profeſſedly to confute Ml 
fame, nor indeed to point out the nature and true 
ſice of the Courts of Equity. | 
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FV 
of Crininel Juſtice 
\ N TE are now to treat of an le Which, thay 


1 it GOCS not in 1“ upland, and indeed ſhould nai 
any S ate, make part of e powers which are props 
nien that is, of the reciprocal rights by mean 
which the Powers that concur to form the Governne 
conſtantly balance each other, yet eſſentially intereſts 
ſecurity of individuals, and, in the illue, the Conſtiwi 
- ufclt ; 1 mean to ſpear of Criminal Juſtice. Bat, 
vious to an expoſiuon of the laws of England on this he 
it is neceſſary to deſire the reader's attention to cem 
conſiderations. 

When a Nation entruſts the power of the Slate 0 
certain number of perſons, or to one, it is with a view! 


„ n. 


o points: the one, to repel more effefiually foreign at- 
acks, the other, to maintain domeſtic tranquillity. 
To accompliſh” the former point, each individual ſur- 
enders a ſhare of his property, and ſometimes, to a cer- 
ain degree, even of his liberty. But, though the power 
}f thoſe who are the Heads of the State, may thereby be 
endered very conſiderable, yet it cannot be ſaid, that li- 
WScrty is, after all, in any high degree endangered; becauſe 
ould ever the Executive Power turn againſt the Nation 
ſtrength which ought to be employed ſolely for its de- 
nce, this Nation, if it were really free, by which I mean, 
nreſtrained by political prejudices, would be at no loſs 
pr providing the means of its ſecurity © 
la regard to the latter object, that is, the maintenance 
{domeſtic tranquillity, every individual muſt, excluſive 
f new renunciations of his natural liberty, moreover 
rrender, which is a matter of far more dangerous con- 
Equence, a part of hrs perſonal ſecurity. „ 
The Legiſlative power, being, from the nature of hu- 
jan affairs, placed in the alternative, either of expoſing 
dividuals to dangers which it is at the ſame time able 
tremely to diminiſh, or of delivering up the State to 
e boundleſs calamities of violence and anarchy, finds it- 

If compelled to reduce all its members within reach of 
e arm of the public Power, and, by withdrawing in ſuck 
ſes the benefit of the Social firength, to leave them ex- 


ratively immenſe power of the Executors of the laws. 
Nor is this all; for, inſtead of that powerful re- action 
ich the public authority ought in the former caſe to ex- 
nence, here it muſt find none: and the law is obliged 
proſcribe even the attempt of refſtance. It is therefore 
JJ regulating ſo dangerous a power, and in guarding left 
Whould-deviate from the real end of its inſtitution, that 
Woillation ought to exhauſt all its efforts. 

But here'it is of great importance to obſerve, that the 
Pre powers a Nation has reſerved to itſelf, and the more 
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dſed, bare, and defenceleſs, to the exertion of the com- 
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Prince has at length attained to hold the place of law, E 


cven complaint is dumb; and the individual, undifti. i. 


againſt which, if there prevails a certain general mild nei 


tional tranquillity, eaſily becomes a moſt formidable ve 
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it limits the authority of the Fxecutors of the laws, "he 
more induftriouſly ought its precautions to be multiplied Wl 
In a State where; from a ſeries of events, the will of th: 


ſpreads an univerſal oppreſſion, arbitrary and-unreſiſted; ] 
e by him, finds ſafety in his owa inſignificance iſ 

ith reſpect to the few who ſurround him, as they 2 
at the ſame time the inſtruments of his greatneſs, the 
have nothing to dread but momentary caprices ; a dange 


of manners, they are in a great meaſure ſecured. ; 
But in a State where the Miniſters of the laws met: 
with obſtacles at every ſtep, even their ſtrongeſt paſſion 
are continually put in motion, and that portion of public 
authority, depoſited with them to be the inſtrument of m. 


pon. at 
Let us begin wich the moſt favourable ſuppoſition, a lr. 
imagine a Prince whoſe intentions are in every caſe th e 
roughly upright, —let us even row that he never lend + - 
an ear to the ſuggeſtions of thoſe whofe intereſt it is wht ab! 
deceive him: nevertheleſs, he will be ſubject to error; Bu 
and this error which, I will farther allow, ſolely proceei Pec 
from his attachment to the public welfare, yet may vej can 
p«-flibly happen to prompt him to aft as if his views ven tio: 
directly oppoſite. CCF 
When opportunities ſhall offer, (and many ſuch wi ef: 
occur) of procuring a public advantage by overleapig sit 
reſtraints, confident in the uprightneſs of his intention abu 
and being naturally not very earneſt to diſcover the diſtal the 
evil conſequences of actions in which, from his very vi A 
tue, be feel a kind of complacency, he will not percent uſu; 
that, in aiming at a momentary advantage, he ſtrikes poſ 
the laws themſelves on which the ſafety of the Nau, 
reſts; and that thoſe acts, ſo laudable when we only con * 
ſider the motive of them, make a breach at which ya pp. 
ny will one day enter. 1 e 
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Vet wee: he will not even underſtand the complaints 
that will be made againſt him. To inſiſt upon them will 
appear to him to the laſſ degree injurious: pride, when 
perhaps he is leaſt aware of it, wil! Be the liſfs; \Fhax 
by 2 an with calmneſs, he will proſecute. wih warmth 
24 the laws ſhall not have taken every poſhbl precati- 
5 pre he may think he is acting à very honelt part, while 
WW -he treats-as enemies of the State, Men whoſe only Erupe 
vill be chat of being more ſagaclous than himſelf, or of 
5 being i in a better ſituation for judging of the Tetults of 
meaſures, 12 3 
But ii were mightily to exalt human nature, to think 
chat this caſe of a Prince who never aims at augmenting 
his power, may in any ſhape be expelted frequently to og- 
cur. Experience, on the contrary, evinces that the hap- 
5 pieſt diſpolitons are not proot againſt the allurements of 
power, which has no charms but as it leads on io new 
8 adyances ; -authority endures not the very idea of, re- 

| ficaint, nor does it ceaſe to ſtruggle till ut bs hegten down 
every boundary. 
Openly to level every barrier, at once to aſſume the 
lou e Maſter, are, as we ſaid before, fruitleſs taſks, 
But ii is here to be remembered. that thoſe powers of the 
People which are reſerved as a check upon the Sovereign, 
can only be eſſectual ſo far as they are brought into ac- 
tion by private individuals. Sometimes a citizen, by the 
force and perſeverance of his complaints, Opens the cyes 
of the Nation; at other times, ſoine member of the Le- 


— Dy — — 


pin gillature propoſes a law for the removal of ſome public 
on] abuſe : theſe, therefore, will be the perſons agalnſt whom 
fan the Prince will direct all his efforts ®, 


And he will the more aſſaredly do fo, as from the error ſo | 
\ uſual among men in power, he will think that the op- 
potion he meets, i, however general, H depevds 


vil 
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atiol 
col 
y Tal 


* 


* By the word Frey To mean that: he, key whatever 


Appellation and 10 whatever, Gever nmend it may den are t 
the bead of public affairs, 
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on the activity of but one or two leaders; and amidſt the ME 
calculations he will make, both of the Tuppoſed ſmallnet 
of the obſtacle which offers to his view, and of the deci. Ml 
five conſequence of the ſingle blow he thinks he needs o 
ſtrike, he will be urged on by the deſpair of ambition on 
the point of being baffled, and by the moft violent of all 
hatreds, that which was preceded by contempt. 
In chat caſe which I am ſtill confidering, of a really 
ſrec Nation, the Sovereign muſt be very careful that ni. 
hitary violence do not make the ſmalleſt part of his plan; iſ 
a breach of the ſocial compatt like this, added to the hor. 
ror of the expedient, would infallibly endanger his whole 
authority. But, on the other hand, as he was reſolved 
to ſucceed,” he will, in cdefett of other reſources, try the 
nitmoſt extent of the legal powers which the Conſlitution 
has intruſted with him; and if the laws have not in a man. 
ner provided for every poſſible cafe, he will avail himſelf 
of the imperſett precautions themſelves that have been 
taken, as a cover to his tyrannical proceedings; he vil 
purſue ſteadily his particular object, while his profeſſion 
breathe nothing but the general welfare, and deſtroy the 
aſſertors of the laws, under the very ſhelter of the form 
contrived for their ſecurity ®, | Ys 
This 18 not all; independently of the immediate mil. 
chief he may do, if the Legiſlature do not interpoſe in 
time, the blows will reach the Conſtitution itſelf ; and 


the conſternation becoming general among the People, 
- each individual will find himſelf enſlaved in a State which 


vet may ſtill exhibit all the common appearances of li. 
berty. 92 i | | „7 a8. + EY 
If there were any perſon who charged me with calum- 
niating human nature, for it is her alone I am accuſing here, 
T would deſire him to caſt his eyes on the Hiſtory of a Lewis 
XT.—of a Richelieu, and, above all, on that of England be- 
fore the Revolution; he would ſee the arts and activity of 
Government increaſe, in proportion as it gradually loſt ite 
means of oppreſſion. 55 
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W © Not only, therefore, the ſafety of the individual, but 
W that of-the Nation itfelf, requires the utmoſt precautions 
in the eſtabliſhment of that neceſſary, but formidable, pre- 
ropative of diſpenſing puniſhments. The firſt to be tak- 
en, even without which it is impoſſible to avoid the dan- 
gers above ſuggeſted, is, that it never be left at the diſpo- 
W {a}, nor, if it be poſſible, - expoſed to the influence of the 
Man who is the depoſitary of the public power. 

The next indiſpenſahle precaution is, that neither ſhall 
this power be veſted in the legiflative Body; and this 
| precaution, ſo neceſſary alike under every mode of Go. 
vernment, becomes doubly fo, when only a ſmall part 
of the Nation has a {hare in the legiſlative power. | 
Il the judicial authority were lodged in the legiſtative 
part of the People, notonly the great convenience mul} 
$ enſue of its thus becoming independent, but alſo, that wor lt 
of evils, the ſuppreſſion of the ſole circumſtance that can 
well identify this part of the Nation with the whole, which 
is a common ſubjettion to the rules which they them. 
ſelves preſcribs.. The legiſlative Body, which could not, 
without ruin to itſelf, eſtabliſh, openly and by direti 
Flaws, diſtinctions in favour of us Members, would in— 
uoduce them by its judgments; and the People, in elett- 
ing Repreſentatives, would give themſelves Matters, 
he Judicial power ought therefore abſolutely to reſide 
Jia a ſubordinate and dependent body; dependent, not in 
its particular acts, with regard to which it ought to be a 
fanctuary, but in its rules and in its forms, Which the le- 
gillative authority mult preſcribe. How is this body to 

be compoſed ? In this reſpect further precautions muſt 
be taken. a 

In a State where the prince is abſolute Maſter, nume- 
rous Bodies of Judges are moſt convenient, inaſmuch as 
tey reſtrain, in a conſiderable degree, that reſpect of Per- 
lons which is one inevitable attendant on that mode of 
Government. Beſides, thoſe bodies, waatever their 
outward privileges may be, being at bottom in a ſtate of 
great w2akneſs, have no other means of acquiring the 
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| Nancy in obſerving certain rules and forn 
circumſtances united, in ſome degree over-awe the Sov 


tertain of making them the tools of his caprices'®: © 4 


pugnant to the ſpirit of the Conflitution, which Tequir 


as the end of their inſtitution can allow; not to add, thi 


tendency to introduce another ſort of fear than thi 


| bunals, Fam willing to ſuppoſe, would preferve, in al 


which forms ſuch a conſiderable Body as to have been on 


reſpe& of the: people than their integrity and their eon 
d ſorms: nay, the 


reign himſelf, and diſcou rage the thoughts he might en 


But, in an effeQually limited Monlarchy, that is, wht 
the Prince is under ſtood to be, and in fact is, ſubjett i 
the laws, numerous Bodies of Judicature would - be 8 


that all powers in the State ſhould be as much confing 


c ** 


in the viciſſitudes incident to ſuch a State, they mig 


exert a very dangerous influencgdqeQ. 
Beſides, that awe Which is naturally inſpired by ſud 
Bodies, and is ſo uſeful when it is neceſſary to ftreny' 
en the feebleneſs of the Jaws, would not only be ſupa 
fluous in a State where the whole power of the Nation 
on their ſide, but would moreover have the miſchievoi 


TXevt ts 4 


which Men muſt be taught to entertain. Thoſe mighty Th 
ſituations of affairs, that integrity which «diſtinguiſh 
them in States of a different Conſtitution; they woull 
never inquire after the influence, ſtill Teſs the politic 


The above obſervations are in a great meaſure meantt 
allnde'to the French Parlemens, and particularly that of Pari 


ſommoned as a fourth Order to the General Eftates of th 
kingdom. The weight of that body, increaſed by the er 
cumftance of the Members holding their places for life, ha 
in general been attended with the advantage juſt mentioned 
of placing them above being over-awed by private individ 
als in the adminiſtration either of civil or criminal Juſtice; ! 
has even rendered them fo difficult to be managed by tl 
Court, that the Miniſters have been at times obliged to af 
point particular Judges, or Commiſariet, to try ſuch Men: 
%% ] òð¹⁵öiUununu 


— 
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ments, ef thoſe whoſe. fate they were called to de- 
.. bot thele. advantages not being founded in the ne- 
Ain 4 things, and. the power of ſuch Judges ſeeming 
erempt them from 


1 2m. being ſo very virtuous, Men would 
danger. of taking: up the fatal opinion, that the ſim-_ 
exaQ, obſervance. of »the laws is not, the only taſk of 
wudence; the Citizen called upon to defend, in the ſphere 

here-fortung. has,placed him, his own rights, and thoſe 
f the Nation iiſelf, would dread the conſequence of even 
lawful conduct, and, though encouraged by the law, 
Acht deſert himſelf when be came to behold us Miniſ- 


nnn thi Tubes the CK. 
izen-might poſſibly deſcry no enemies; but neither would | 
be: ſee. any Man whom a anden, of circumſtances 

night engage to take,a_concern in his fate: and their 
ank, eſpecially when. joined with their numbers, would 
ppear to him, 10 lift them above that which -over-awes 


wuitice, Where the law has been unable to ſecure any 
ther check, 1 mean the. repropahes ob the Publ 
And cheſe his fears would 


07 
90 
j 


A 1d be canſiderably beightened, 

þ \by.the admiſſion of the. Juriſprudence received among 

ertain Nations, he bebeld thoſe Tribunals, already fo for- 

adable, wrap themſelves up in myſtery, and be made, 
it were, inacceſſible “. | 


An alluſion is made here to the ſeerecy with which the 

roceedings,. in the adminiſtration of criminal Juſtice, are 
d be carried on, according to the rules of the civil law, 
ich in that reſpe& are adopted over all Europe. As ſoon 
the priſoner is committed, he is debarred of the ſight of 
very body, till he has gone through his ſeveral examina- 
s. One or two Judges are appointed to examine him, 
th a Clerk to take his anſwers in writing: and he flands 
one before them in ſome private room in the priſon. The 
itneſſes are to be ee apart, and he is not admitted to 

e chem till their evidence is cloſed: they are then confronted. 
gether before all the Judges, to the end that the witneſſes 
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He could not think, without diſmay, of thoſe ya! pri. 
ſons within which he is one day perhaps to be immured- 
of thoſe proceedings, unknown to him, through which h 

is to pals—of that total ſecluſion from the ſociety g 
other Men—nor of thoſe long and ſecret examination 
in which, abandoned wholly to himſelf, he will hay 
nothing but a paſſive defence to oppole to the artful 

varied queſtions of Men, whole intentions he ſhall z 
leaſt miſtruſt, and in which his ſpirits, broken down hy 
folitude, ſhall receive no ſupport, either from the coun 
. fels of his friends, or the looks of thoſe who ſhall offe 
up vows for his deliverance. 


may ſee if the priſoner is really the Man they meant in gi. 

ing their reſpective evidences, and that the priſoner may ob. 

je& to ſuch of them as he fhall think proper. This dan 

the depoſitions of thoſe witneſſes who are adjudged upon tr; 

al to be exceptionable, are ſet aſide: the depoſitions of tle 

others are to be laid before the Judges, as well as the anſyer 

of the priſoner, who has been previouſly called upon to con 

| firm or deny them in their preſence; and a copy of the who 
L 1 delivered to him, that he may, with the aſſiſtance of: 
8 Counſel, which is now granted him, prepare for his juſtifes 
| tion. The Judges are, as has been ſaid before, to decid 
| both upon the matter of law and the matter of fact, as wd 
as upon all incidents that may ariſe during the courſe of the 
proceedings, ſuch as admitting witneſſes to be heard in be. 

half of the priſoner, &, | | 

This mode of criminal Judicature may be vſcful as to the 

bare difcovering of truth, a thing which I do not propoſe ts 

diſcuſs here; but, at the ſame time, a priſoner is ſo com- 

pletely delivered up into the hands of the Judges, who cn 

even detain him almoſt at pleaſure, by multiplying or delay 

ing his examinations, that, whenever it is adopted, Men art 

almoſt as much afraid of being accuſed, as of being guilt 

and eſpecially grow very cautious how they. interfere in pu- 

lic matters. We ſhall ſee preſently how the Trial by Ju) 

peculiar to the Engliſh Nation, is admirably adapted to tis 

nature of a free State, 5 | 
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The ſecurity of the individual, and the conſciouſneſs 
ff that ſecurity, being them equally eſſential to the enjoy- 
ent of liberty, and neceſſary for the preſervation of it, 
ieſe two points muſt never be left but of ſight, in the 
ſtabliſhment of a judicial power; and I conceive that 
ey neceſſarily lead to the following maxims. 

In the firſt place, I ſhall remind the reader of what has 

laid down above, that the judicial authority ought. 

ever to reſide in an independent Body; {till leſs in him 
ho 18 already the truflee of the executive power. 
Secondly, the party accuſed ought to be provided with 
ery poſſible means of defence. Above all things, the 
bole proceedings ought to be public. The Courts, 
nd their different forms, muſt be ſuch as to inſpire reſ- 
A, but never terror; and he caſes ought to be ſo ac- 
ately aſcertained, the limits ſo clearly marked, as that 
ather the executive power, nor the Judges, may ever 
pe to tranſgreſs them with impunity. | 
In fine, ſince we muſt abſolutely pay a price for the 
vantage of living in ſociety, not only by relinquiſhing 
me ſhare of our natural liberty (a ſurrender which, in a 
ilely framed Government, a wiſe Man will make with- 
t reluQtance) but even alſo by reſigning part of our 
rlonal ſecurity, in a word, ſince all judicial power is an 
i, though a neceſſary one, no care ſhould be omitted 
reduce as far as pofſible the dangers of it. 
And as there is however a period at which the prudence 
Man muſt top, at which the ſafety of the individual 
ſt be given up, and the law is to reſign him over to 
judgment of a few perſons, that is, to ſpeak plainly, 
adecifion'in ſome ſenſe arbitrary, it is neceſſary that 
$ Jaw (ſhould narrow as far as poſſible this ſpbere of pe- 
and ſo order matters, that when the ſubj-*t {hall hap- 
to be ſummoned to the deciſion of his fate by the 
ible conſcience of a few of his fellow-creatures, he 
7488) always find in them advocates, and never adverſa- , 
A ge LA e 
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A FTER having offered to the reader in the precd 
1 ing Chapter, ſuch general ' conſiderations a 
thought neceſſary, in order to convey a juſter idea of th 
ſpirit of the criminal Judicature in England, and of 1h 
advantages peculiar to it, I now proceed to exhibit th 


F+. 
* particular. ris 65 oe 
Wben a perſon is charged with a crime, the p 
' trate who is called in England a Juſbice of the Peace, illu 
_ warrant to apprehend him; but this Warrant can bey 
more than an order for bringing the party before hin 

be muſt then bear him, and take own in Writing his.a 
wers, together with the different informations; If it a 

pears on this examination, either that the crime laid 
te charge of the perſon who is brought before the Juſl 
was not committed, or that there. is no juſt ground 
ſuſpect him of it, be muſt be ſet abſolutely at liberty ; 
the contrary reſults from the examination, the pariy : 
cuſed muſt give bail for his appearance to anſwer toll 
charge; unleſs in capital caſes, for then he muſt, for ſak 
_ cuſtody, be really committed to priſon, in order to u 
g chis trial at the next Scibons,, _ 
But this precaution of requiring the examination of 
d acculed perſon, preyious to his impriſonment, is not! 
only care which the law has taken in his behalf; ith 
farcher ordained that the accuſation againſt him (hol 

be again diſcuſſed, before he can be expoſed to the d 

er of a trial. At every ſeſſion the Shetiff appoints u 
is called the Grand Fury. This Aﬀembly muſt be ci 
poſed of more than twelve Men, and leſs than twett 
four; andis always formed outof the moſtconfiderablep 
ons in the County. Its function is to examine the evide 

chat has been given in fupport of every charge: it t 
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of thoſe perſons do not concur in the opinion that an ac- 
cyſation is well grounded, the party is immediately diſ- 
charged; if, on the contrary, twelve of the Grand Jury 
find the proofs ſufficient, the priſoner is ſaid to be indift- 
ed, and is detained in order to go through the remaining 
proceedings. * 


On the day appointed for his Trial, the priſoner is 
| brought to the bar of the Court, where the fue „ af- 
ter cauſing the bill of indictment to be read in his pre- 
ſence, muſt aſk him how he would be tried: to which 


the priſoner anſwers, by God and my Country ; by which 
he is underſtood to claim to be tried by a Jury, and 
tb have all the judicial means of defence to which the 
law intitles him. The Sheriff then appoints what is 
" called the Petty Jury: this muſt be compoſed of twelve 
Men, choſen out of the county where the crime was 
committed, and poſſeſſed of a landed income of ten 


1 pounds by the year: their declaration finally decides 
ee the truth or falſhood of the accuſation, 


4 1 
1844 


As che fate of the priſoner thus entirely depends on 
the Men who compoſe this Jury. Juſtice requires that 
he ſhould have a ſhare in the choice of them; and this 


de has through the extenſive right which the law has 
Leanted him, of challenging, or objecting to, ſuch of 
A. them as he may think exceptionable. 


| Theſe challenges are of two kinds. The firſt, which 


is called the challenge to the array, has for its object 
share the whole pannel ſer aide: it is propoſed by 
the priſoner when he thinks that the Sheriff who form- 


ed the pannel is not indifferent in the "cauſe; for in- 
Nance, if, he thinks he has an intereft in the profecu- 
tion, that he is related to the proſecutor, or in general 
to the pacty who pretends to be injured. ' | © ©: 

The ſecond. kind of challenges are called, to the 
' Polls (in capita:) they are exceptions propoſed againſt 
(og "the: Jurors, ſeverally, and are reduced to four heads 
by Sir. Edward Coke. That which be calls propten 
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honaoris reſpetum, may be propoſed againſt a 12 im. 
pannelled on a Jury ; or he might challenge himſelf. 
That propter d:feftum takes place when a Juror is le. 
gally incapable of ſerving that office, as, if he was an a. 


lien; if he had not an eſtate ſufficient to qualify him, 


&. That propter delictum has for its object to ſet a- 
ſide any Juror convicted of ſuch crime or miſdemeanor 


as renders” him infamous, as felony, perjury, &, 


That propter-afſettum i is propoſed againſt a Juror who 


hass an intereſt in the conviction of the priſoner : he, 


for inſtance, who has an action depending between 
him and the priſoner ; he who is of kin to the proſe. 
entor, or his counſel, attorney, or of the ſame ſociety 
or corporation with him, &c. * 

In fine, in order to relieve even the imagination 
of the priſoner, the law allows him, independently of 


the ſeveral challenges above mentioned, to challenge 


peremptorily, that is to ſay, without ſhe wing any cauſe, 
twenty Jurors ſucoeſſively. + 


When at length the Jury is formed, and they have 


taken their oath, the indictment is opened, and the pro- 


ſecutor produces the proofs of his accuſation. But, un- 


like to the rules of the Cival Law, the witneſſes deli- 


ver their evidence in the preſence of the priſoner : the 
latter may put queſtions to them; he may alſo produce 
witneſſes in his behalf, and have them examined up- 
on oath. Laſtly, he is allowed to have a Counſel to 
aſſiſt him, not only in the diſcuſſion of any point of 
law, which may be complicated with the fact, but al- 


1 When A priſoner i is an alien, one half of the Jurors mol 
alſo be aliens ; a Jury thus formed is called a Jury de megi-lat: 
lingua. 


+ When theſe 1 1 reduce too much the num- 


ber of the Jurors on the Pannel, which is forty-eight, new 


pres are named on a writ of the Judge, who are named the 
Tales, from thoſe words of the writ, decem or 079 tales. 
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13 
ſo in the inveſtigation of the fact itſelf, and who points 
out to him the queſtions he ought to aſk, or even aſks 
mem for him.“ | | 

Zuch are the precautions which the law has deviſed 
for caſes of common proſecutions; but in thoſe for High 
Treaſon, and for miſpriſion of treaſon, that is to fay, 


which ſuppoſe a heat of party and powerful accuſers, 
the law has provided for the accyſed party farther ſafe- 
vards. 
; Firſt, no perſon can be queſtioned for any treaſon, 
except a direct attempt on the life of the King, after 
three years elapſed ſince the offence. 2*. The accuſed 
party may, independently of his other legal grounds 
of challenging, peremtorily challenge thirty-five Jurors. 
3'. He may have two Counſel to aſũſt him through 
the whole courſe of the proceedings. 49. That his 
itneſſes may not be kept away, the Judges muſt grant 
him the ſame compulſive proceſs to bring them in, 
Swhich they iſſue to compel the evidences againſt him. 
5%. A copy of his Enditment muſt be delivered to him 
ten days at leaſt before the trial, in preſence of two 
witneſſes, and at the expence of five ſhillings; which 
Copy muſt contain all the facts laid to his charge, the 
names, profeſſions, and abodes of the Jurors. who are 


ntended to be produced againſt him. + 
When, either in caſes of high treaſon, or of inferi- 
Ir crimes, the proſecutor and the priſoner have cloſed 


* This laſt article, however, is not eſtabliſhed by law, ex- 


pt in caſes of treaſon ; it is done only through cuſtom and 
ae indulgence of the Judges. 


he penalty of a miſpriſion of . is, the forfeiture 
all goods, and impriſonment for life. 


8 to be in force only after the death of the late Pretender. 


for a conſpiracy againſt the life of the King, or againſt 
me State, and for a concealment of it, F accuſations 


o be on the pannel, and of all the witneſſes who are 


| Stat. 7 Will. III. c. 3. and 7 Ann. c. 21. The latter 


* 


166 THE CONSTITUTION 


tir evidence, and the witneffes have anſwered to they 
reſpective queſtions both of the Bench, and of the Jy. 
rors, one of the Judges makes a ſpecch; in which lt 
ſums 1 vp "the facts which have been advanced on bot 
ſides. He points dt to the Jury what more preciſely 
conſtitutes tile hinge of the queſtion before them; uf 
he gives them his opinion both with regard to the 
vidences that have been given, and to the point of lay 
| which is to guide them in their decifion. © This dong 
the Jury withdraw into an adjoining room, where they 
myſt remain without eating and drinking, and with. 
- out fire, till they have agreed unanimouſſy among 
themſelves, unleſs the Court give a permiſſion to ii 
contrary. Their declaration or verdict (veredictus 
miſt (unleſs they chooſe to give a ſpecial verdict) pn 
nounce expreſsly, either that the priſoner is guilty, 
that he is not guilty, of the fact laid to his charge 
Laſfly, the fundamental maxim of this mode ol pro 
ceeding, 1s, that the Jury muſt be unanimous. - 
And as the main ohio of the 1aſtitution of the Tn. 
al by a jury, is to guard accuſed- perſons againſt ll 
decifions whatſoever by Men inveſted with any pet 
manent official authority, * it is not only a ſettled prit- 
ciple that the opinion which the Judge delivers hy 
no weight but ſuch as the Jury chooſe to give it; bul 
their verdi& muſt beſides comprehend the whole mat; 
ter in trial, and decide as well upon the fact, as upot 
the point of law that may ariſe out of it: in oths 
words, they muſt pronounce” both on the eommiſſot 
of à certain fact, and on the reaſon which makes ſuck 
ns, to be ee to law Tt. 


"Te _— 2 


Py 


. « Laws, 2 as | Tuning fays extremely well, © are intenh 
ed, not to cruſt to what Men wil do, but to guard agaiti 
«what they may do. 

+ Unleſs they chooſe to give 2 \ foecial verdift, —* Whit 
16 — Ps ſays Coke, «6 ol of the * and inte! 


; Fol 01 F E. NG: L. A N D. Ft x & 137. 
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1 ſo eflential.a. point, that à bill of in | 
ment maſt expreſsly be grounded upon thoſe two 
jets. Thus, an indictment for treaſon muſt charge : 
che alleged facts were committed with a treaſdn- A 
re intent ( proditorie). An india ment for mürder, 
dot expreſs, that the fact has been committed with . 
wet” prepenſe, or forethought.. An inditment for 
y muſt charge, that the things were taken, witlt | 
intention to rob (animo furand: ), &c. Kc. 
ies are even. ſo uncontrollable in their verdict, 
e has the Conſtitution been leſt precau- 
n 10 reſtrain them i in the exerciſe of their functions, 
ever ſpecious in the beginning. might i in the iſſue 
ee to the. very deſtruction of the ends of that 
11 zution, that it is a repeated principle that a Juror, 
delivering is opinion, is to have no other rule but 
is opinion itſelf, —that is to ſay, no other rule than 
e belief which reſults to his mind from the facts al- 
gd on both Ades, from their probability, from the ; 
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N 1 which 5 18 3aft; "they find the ſpecial matter, and 4 
wy the Wny ie, Et ſuper tota materia Petunt di iſcretionem Fuſticis * ] | 
as ervorum.” Inſt. iv. p- 41.—Theſe words of Coke, we 44 

; ay obſerve, tonfirm beyond a doubt the power of the Jury 4 
ha dUctermitic on the whole matter in trial: à power which in vi 
bull tonſtititional views is neceſſary; and the more ſo, 1 g 


Adee n priſoner cannot in England challenge the Judge, as 

eas under the Civil ak — far the ſame cauſe as he can. 
thaWoitneſs:: :: 

Bon The Wein chat a "I is to 8 both on the fact 
uche the,crwninalzty of it, is ſo well underſtood, that if a ver- 

avere ſo framed as only to have for its object the bare ex- i 
ence of the fact laid to the charge of the priſoner, no pun- "79 
nent could be awarded by the Judge in conſequence of it. 


— Ins 


- 0", Road 


N 22 "LIP, 4 


oe Ine, inthe roſecution of Woodfall, for printing Junius's 1 
ter to the ing, the Jury brought in e following ver- 1 

1 gpilty o 5 printing and publiſhing only ; the conſequence | of ” bi 

Wo üch was the diſcharge of the priſoner. 1 
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credibility of the witneſſes; and even from all ſurk 


circumſtances as he may have a private knowledge o 


wort 
Lord Chief Juſtice Hale expreſſes himſelf on this ſub. ext, 
ject, in the following terms, in his Hiſtory of the Con ig 
mon Law of England, chap. 12. 11 ou 
© In this receſs of the Jury, they are to config be 
* their evidence, to weigh the credibility of the vi ie 
neſſes, and the force and efficacy of their teſtim ne 
© nies; wherein (as I before ſaid). they are not p²Ü een 
+. crfely bound to the rules of the Civil Law, viz. om 
„have two witneſſes to prove every fact, unleſs it WF" 9! 
in caſes of treaſon, nor to reje& one witneſs hecaul du, 
„he is ſingle, or always to believe two witneſſes, Ti 
the probability of the ſact does upon other circun of 
# ftances reaſonably encounter them; for the Tru de- 
is not here ſimply by witneſſes, but by Jury: nx") 
© it may ſo fall out, that a Jury upon their on \ 
“ knowledge may know a thing to be falſe that WW 
** witneſs ſwore to be true, or may know a witnels ui. , g 
be incompeient or incredible, though nothing be WF 
6 zeted againſt him—and may give their verdict ia ; 
6. cordingly *.“ d; 


It the verdict. pronounces not guilly, the priſoner * | tho 
at liberty, end cannot, on any pretence, be tried again ii 
the fame offence. If the verdi& declares him 5 u.1Mquire 
then, and not tiff then, the Judge enters upon his fun 
tion as a Judge, and pronounces'the puniſhment his 
the Jaw appoints FT. Bu, even in this caſe, he 1s notl 


'S The ſame principles and forms are Serve in e 
matters; ; only peremptory challenges are not allowed. 
ko When the party accuſed is one of the Lords tempor t it w 
he likewiſe enjoys the univerſal privilege of being judged ht, 
Ins Peers ; though the trial then differs in ſeveral. reſpec canng 
To the fir place, as to the number of the jurors: all he wa 
vers are to perform the function of ſuch, and they muſt 
for KN at leaſt twenty days beforehand. II. When th 
Prial takes place during the ſeſſion, it is ſaid to be in! 
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3 adpe according to his own diſcretion only; he muſt 
Whrictly adhere to the letter of the law ; no conſtructive 
W-wenfion can be admitted; and however criminal a fact 
night in itſelf be, it would paſs unpuniſhed if it were 
ound not to be poſitively comprehended in ſome one of 
Whe caſes provided for by the law, The evil that may a- 
Wiſe from the impunity of a crime, that 1s, an evil which 
new law. may inſtantly flop, has not by the Engliſh laws 
zen conſidered as of magnitude ſuſhcient to be put in 
ompariſon with the danger of breaking through a barri- 
Sr on which ſo mighuly depends the ſafety of the indi- 
dual “. „ 
To all theſe precautions taken by the law for the ſafe- 
y of the Subject, one circumſtance muſt be added, which 
ndeed would alone juſtify the partiality of the Engliſh 
awyers to their Jaws in preference to the Civil Law,— 
mean the abſolute rejettion they have made of torture 
Without repeating here what has been ſaid on this 


ligh Court of Parliament; and the Peers officiate at once as 
urors and Judges : when the Parliament is not fitting, the 
al is ſaid to be in the Court of the High Steward of Eng- 
4 an office which is not uſually in being, but is revived 
thoſe occaſions; and the High Steward performs the office 
| Judge, I. In either of theſe caſes, unanimity is not 
quired :* and the majority, which mult conſiſt of twelve 
rlons at leaſt, is to decide. 
* Tſhallgive here an inſtance of the ſcruple with which 
e Engliſh Judges proceed upon occaſions of this kind. Sir 
nry Ferrers having been arreſted by virtue of a warrant, in 
ich he was termed a Knight, though he was a Baronet, 
ghtingale bis ſervant took his part, and killed the O flicer ; 
t it was decided, that as the Warrant © was an ill War- 
rant, the Killing au Officer in executing that Warrant, 
cannot be murder, becauſe no good Warrant : wherefore 
he was found not guilty of the murder and manſlaughter.” 
dee Croke's Rep. P. III. p. 371. . 
Coke ſays (Init. III. p. 35-) that when John Holland, 
ke of Exeter, and William dc la Poole, Duke of Suffolk, 
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ſubject by the admirable Author of the Treatiſe on Crinix 
and Puniſkments, 1 ſhall only obſerve, that the torture, in 
itſelf fo horrible an expedient, would, more eſpecially i 
a free State, be attended with the moſt fatal conſequen. 
ces. It was abſolutely neceſſary to preclude, by rejeb. 
ing it, all attempts to make the purſuit of guilt an inftry 
ment of vengeance againft the innocent. Even the cos. 
victed criminal muſt be ſpared, and a practice at all rat 
exploded, which might ſo eaſily be made an inſtrument 
of endleſs vexation and perſecution “. | 
For the farther prevention of abuſes, it is an invari- 
ble uſage, that the Trial be public. The priſoner neiihe 
makes his appearance, nor pleads, but in places where 
very body may have free entrance; and the witneſſe 
when they give their evidence, the Judge when he deli 

vers his opinioa, the Jury when they give their verdi 
are all under the public eye. Laſtly, the Judge cannd 
change either the place or the kind of puniſhment order: 
ed by the law; and a Sheriff who ſhould take away tht 
life of a Man in a manner different from that which tht 


renewed, under Henry VI. the attempts made to introdu 
the Civil Law, they e hibited the torture as a beginning the 
of. The inſtrument was called the Duke of Exeter's daugh 
3 | 5 e | 

“ Tudge Foſter relates, from Whitlock, that the Biſhy 
of London having ſaid to Felton, who had aſſaſſinated th 
Duke of Buckingham, „If you will not confefs, you mj 
* go to the Rack.” The Man replied, If it muſt be ſoy] 
* know not who I may accuſe in the extremity of the to 
« ture; Biſhop Laud perhaps, or any Lord at this Board, 


| «6 Sound ſenſe, (adds Foſter) in the mouth of an Enthw As 
46 aſt and a Rufhan * | | ' | tles, 
Laud having propoſed the Rack, the matter was ſhot , 
| debated at the Board, and it ended in a reference to 61 


Judges, who unanimouſly reſolved that the Rack could n 
EE 


- 
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law. preſcribes, would be proſecuted as guilty of mur- 


der 5 I 


9 
2 T &: 


Conſtitution, demanded from that circumſtance alone (as: 
WS hhould already havebuttoo often repeated, if ſo fundamen., 


autions to guard againft the dangers which unavoidably. 
tend the Power of inflifting puniſhments; and it is, 
particularly when conſidered in this light, that the Trial 
Sy Jury proves an admirable inſtitution. 
By means of it, the Judicial Authority is not only. 
placed out of the hands of the man who is velied with the 
Executive Authority—it is even out of the hands of the 
judge himſelf. Not only the perſon who is truſted with 
the public power cannot exert 1», till he has as it were re- 
ceived the permiſſion to that purpoſe, of thoſe who are 
ſet apart to adminiſter the laws; but theſe latter are alſo 
reſtrained in a manner exactly alike, and cannot make 
he law ſpeak, but when, in their turn, they have likewiſe 
e eceived permiſſion, | | 374 
And thoſe perſons to whom the law has thus exclu- 
lively delegated the prerogative of deciding that a punith- 
ment is to be inflifted, — hoſe Men without whoſe decla— 
ration ibe Executive and the Judicial Powers are both 
thus bound down to inathon, do not form among them- 
ſelves a permanent Body, who may have had time to ſtu- 
ly how their power can ſerve to promote their private 
Views or intereſt; they are Men feletied a: once from 
among the people, who perhaps never were before called 
to the exerciſe of ſuch a function, nor foreſee that they 
ver {hall be called to it again. a Wo 
As the extenſive right of challenging, efſeRually baf. 
les, on the one hand, the ſecret practices of ſuch as, in 


— 


himſelf, were to cauſe death to be inflicted upon a Map, 


though convicted, it would be deemed homicide. See Black- 
ſtone, book iy, chap. 14. | 


In a word, the Con ſtitution of England being a free : 


Wil a truth could be too often urged) extraordinary pre- 


| . And if any other perſon but the Sheriff, even the Judge | 
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liſh criminal laws, I have only conſidered it as connett. 
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the face of ſo many diſcouragements, might ſtill endes. 


vour to make the Judicial Power ſubſervient to their o 


views, and on the other excludes all perſonal reſentmens, 
the ſole aſſection which remains to influence the integriy 
of thoſe who alone are intitled to put the public power ini 
action, during the ſhort period of their authority, is, tha 
their own fate as ſubjects is efſentiall} connected with 
that of the Man whoſe doom they are going to decide. 

In fine, ſuch is the happy nature of this inſtitution, 
that the Judicial Power, a power ſo formidable in itſelf 
which 1s to diſpoſe, without finding any reſiſtance, of the 
property, honour, and life of individuals, and which, 
whatever precautions may be taken to reſtrain it, mult in 
a great degree remain arbitrary, may be ſaid in England, 
io exiſt, —to accomplith every intended end,—and to be 
in the hands of nobody v. | | 


In all theſe oblervations on the advantages of the Eng. 


ed with the Conſtitution, which is a free one, and it is in 
this view alone that 1 have compared it with the Junl. 
prudence received in other States. Yet, abſtrattedl 
from the weighty conſtitutional conſiderations which | 
have ſuggeſted, I think there are ſtill other intereſting 
* of pre-eminence on the ſide of the laws of Eng: 
and. 


In the firſt place, they do not permit that a Man ſhoul 


be made 10 run the riſk of a trial, but upon the declara 


tion of twelve perſons at leaſt /the Grand Jury). Whe 
ther he be in priſon, or on his Trial, they never for an 
inſtant re fuſe free acceſs to thoſe who have either advice 
or comfort, to give him; they even allow him to ſum- 
mon all who may have any thing to ſay in his favour, 


*The conſequence of this Inſtitution is, that no Man in 
England ever meets the Man of whom he may ſay, Thit 


„Man has a power to decide on my death or life.” If w 


could for a moment forget the advantages of that Inſtitution 
we ought at leaſt to admire the ingenuity of it. 


— 


And lan y, bat is of very great importance, the witneſ- 
es againſt him muſt deliver their teſtimony in his pre- 
W{cnce; he may croſs- examine them, and, by one unex- 
I pected queſtion, confound a whole ſyſtem of calumny: 
ndulgences theſe, all denied by the laws of other Coun- 
Wiries. 

Hence, though an accuſed perſon may be expoſe] to 
Whave his fate decided by perſons [the Petty Fury) who 
poſſeſs not, perhaps, all that ſagacity which in ſome de- 
Wicaze caſes it is particularly advantageous to meet with in 
Judge, yet this inconvenience is amply compenſated 
by the extenſive means of defence with which the law, 
Ws we haye deen, has provided him. If a Juryman does 
at poſſeſs that expertneſs which is the reſult of long 
actice, yet neither does he bring to Judgment that 
hardneſs of heart which is, more or leſs, alſo the conte- 


„oence of it: and bearing about him the principles, let 
„ee ſay, the unimpaired inſtin of humanity, he trem- 
les while he exerciſes the awful office to which he finds 
hy timſelf called, and in doubtful caſes always decides for 
ercy. f 1 : 
1 | It is to be further obſerved, that in the uſual courſe of 


ings, Juries pay great regard to the opinions delivered 
y the Judges : that in thoſe caſes where they are clear 
s to the fact, yet find themſelves perplexed with regard. 
d the degree of guilt connected with it, they leave it, as 
as been ſaid before, to be aſcertained by the diſcretion 


Ge that, whenever circumſtances ſeem to alleviate the 
alt of a perſon againſt whom nevertheleſs the proof 
as been poſitive, they temper their verdit by recom- 
ending him to the mercy of the King; which ſeldom 
ls. to produce at leaſt a mitigation of the puniſh- 
ent: that, though a Man once acquitted, can never un- 


he had been found guilty upon proofs ſtrongly fuſpect- 
| of being falſe. | (BlackR. b. iv. c. 27.) Laſtly, what 
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the Judge, by returning what is called a Special Ver- 


r any pretence whatſoever be again brought into peril 
the ſame offence, yet a new Trial would be granted, 
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| diſtinguiſhes, che laws of England from thoſe of oth 
countries in a very honoujable, manner, is, that as the 


. 3 — jp 
* — ——— 

— — : A 

—— c Fong wum * 


' : 
i 
| 


upon the. delicate point of im priſonment. 
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torture is unknown to them, ſo neither do they knoy 
any more grievous puniſhment than. the ſimple deprin, 
tion of life. . 271 ann; 

All theſe circuraſtances e combined to introduc 
ſuch a mildneſs into the exerciſe of eriminal Juſtice, 
that the trial by Jury is that point of their liberty to 
which the people of England are moſt thoroughly and 
univerſally wedded ; and the only complaint I har 
ever heard uttered apainſ it, has been by Men who, 
more ſenſible of the neceſſity of public order than x 
live to the feelings of humanity, think that too foany 
offenders Faye with impunity. 


e Y-. 


. XIV. 


7 be age concluded. 1 relative, to In priſa 


ment . 


UT what completes that ſenſe of inde penderd 
which the laws of England procure to every in. 
vidual (a ſenſe which i is the nobleſt advantage at. 
tending liberty) is the greatneſs of their precaution 


In the firſt place, by allowing, in moſt caſes, of en 
largement upon bail, and by preſcribing, on that art. 
cle, expreſs rules for the Judges to follow, they have 
removed all. pretexts which circumſtances. might ab 
ford. of depriving a men of his liberty. 

. But it is againſt the Executive Power that the Ie 
gillature. has, above all, directed its efforts: nor hf 
it, been. but by. {low Ae that it has beet ena 


* 
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W © wreſt from it a branch of power which enabled bim 
Wt deprive the people of their Leaders, as well as to 
intimidate thoſe who might be tempted to aſſume the 
function; and which, having thus all the efficacy of 
more odious means without the dangers of them, was 
eerbaps the moſt formidable weapon with Which it 


aghr attack public liberty. & | 
8 The methods originally pointed out by the laws of 
England for the enlargement of a perſon unjuftly im- 
priſoned, * ere the writs of mainprixe, de odio & atia, 
ind de Bomine replegiando. Thoſe writs, which could 
Wot be denied, were an order to the Sheriff of the Coun- 
y in which a perſon was confined, to inquire into the 
tauſes of his confinement ; and, according to the cir- 
umſtances of his caſe, either to diſcharge him com- 
letely, or upon bail. ee 
| But the moſt uſeſul method, and which even, by 
eing moſt general and certain, has tacitly aboliſhed all 
he others, is the writ of Habeas Corpus, ſo called becauſe 
t begins with the words "Habeas Corpus ad ſubjicien- 
lum. This writ being, a writ of high prerogative, 
uſt iſſue" from the Court of King's Bench: its effects 
xtend equally to every County; and the King by it 
quires, or is underſtood to require, the perſon who 
olds one of his ſubje&s in cuſtody, to carry him be- 
dre the Judge, with the date of the confinement, and 
e caule of it, in order to diſcharge him or continue 
d detain him, according as the Judge ſhall decree, 
But this writ, which might be a reſource in caſes 
violent impriſonment effected by individuals or 
anted at their requeſt, was but a feeble one, or ra- 
er was no reſource at all, againſt the prerogative of 
e Prince, eſpecially under the reigns of the Tudors, 
d in the beginning of that of the Stuarts. And even 
the firſt years of Charles the Firſt, the Judges of the 
ngs Bench, who, in conſequence of the ſpirit of the 
mes, and of their holding their places durante bene 
1 


- 
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| placito, were conſtantly devoted to the Court, declare 
< that they could not, upon a Habeas Corpus, eithe 
* bail or deliver a priſoner, though commit: ted with. 
e out any cauſe aſligned, in caſe he was committed by 
«rhe ſpecial command of the King, or by the Lor 
* of the Privy Council. 

Thoſe principles, and the mode of procedure which 
reſulted from them, drew the attention of Parliament, 
and in the Act called the Petition of Right, paſſed 
the third year of the reign of Charles the Firſt, it wy 
enacted, that no perſon ſhould be kept in cuſtody, i 
conſequence of ſuch impriſonments. 

But the Judges knew how to evade the inten 
tion of this AR. they indeed did not refuſe to di. 
charge a Man impriſoned without a cauſe ; but thy 
uſed ſo much delay in the examination of the cauſe; 
that they obtained the full effect of an open derual d 
Juſtice. 

The Legiſlature again interpoſed, and in the Af 
paſſed in the ſixteenth year of the reign of Charles th 
Firſt, the ſame in which the Star Chamber was Top 
preſſed, it was enacted, that © if any perſon be cow 
* mitted by the King himſelf in perſon, or by his Pr 

„vy Council, or by any of the Members thereof, 
„ ſhall have granted unto him, without any del 
upon any pretence whatſoever, a writ of Habeas Cu 

** ps ; and that the Judge ſhall thereupon, within thin 
5 Court: days after the return is made, examine and d 

« termine the legality of ſuch impriſonment.” ? 
. ſeemed to preclude every poſſibility of fi 


ture evaſion : yet it was evaded {till ; and by the cu. N. 
nivance of the Judges, the perſon who detained the pn or c 
ſaner conld, without danger, wait for a ſecond and th oner 


writ, called an Alias and a Pluries, before he prod 
ced him... 

All theſe different 8 gave at length birth 
the famous Act ee, Pandas baſed © in the thirti 


& 
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year of the reign of Charles the Second, which is con- 
Eered in England as a ſecond Great Charter, and has 
ioally ſuppreſſed all the reſources of oppreſſion. * 

The principal articles of this Act are, to fix the dif- 
rent terms allowed for bringing a priſoner : thoſe 
&erms are proportioned. to the diſtance, and none can 
n any caſe exceed twenty days, 


2. That the Officer and Keeper negleQing to make 
que returns, or not delivering to the priſoner, or his 
gent, within fix hours after demand, a. copy of the 
warrant of commitment, or ſhifting the cuſtody of the 
riſoner from one to another, without ſufficient reaſon 

t authority (ſpecified in the act, ) ſhall for the firit of- 
Ence forfeit one hundred pounds, and for the ſecond 
vo hundred, to the party grieved, and be diſabled to 
old his office. PLC | 
g. No perſon, once delivered by Habeas Corpus, ſhall 
re-committed for the ſame offence, on penalty ot five 
adred pounds. ES 2 EI. 

4 Every perſon committed for treaſon or felony, ſhall, 
he require it, in the firſt week of the next term, or the. 
ft day of the next ſeſſion, be indicted in that term or ſeſ. 
on, or elle admitted to bail, unleſs the King's witneſſes 
nnot be produced at that time: and if not indifted and 
ed in the ſecond term or ſeſſion, he ſhall be diſcharged 
bis impriſonment for ſuch imputed offence. * 
5. Any of the twelve Judges, or the Lord Chancellor, 
lo all deny a writ of Habeas Corpus, on ſight of the 
rant, or on oath that the ſame is refuſed, {hall forfeit 
erally to the party grieved five hundred pounds. | 
d. No inhabitant of England (except perſons contratt- 
or convitts, praying to be tranſported) ſhall be ſent 
loner to Scotland, Ireland, Jerſey, Guernſey, or any 
o beyond-the Seas, within or without the King's da- 
ons, —on pain that the party committing, his adviſers, 
bs, and aſſiſtants, ſhall forfeit to the party grieved a 
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0, and for Prevention of Impriſonment beyond the Seas, © 


- " hae 
* — — —„—- 
4 "4 


143 THE CONSTITUTION 


ſum not Jeſs than five hundred pounds, to be recovered 
with treble coſts, —ſhall be diſabled to bear any office of 
truſt or profit, —ſhall incur the penalties of a premunire), 


and be incapable of the King's pardon. 


The Statutes of premunire, thus called from the writ ſu 
their execution, which begins with the words premunire (fv 
præmonere) facias, were e deſigned to oppoſe the v 
ſurpations of the Popes. e firſt was paſſed under the tei 

of Edward the Firſt, and has been followed by ſeveral other, 
which, even before the Reformation, eſtabliſned ſuch effect 
proviſions as to draw upon one of them the epithet of Eu 
crabile Statutum. The offences againſt which thoſe Statuts 
were framed, were likewiſe diſtinguiſhed by the appellationd 
fremunire ; and under that word were included in general { 
attempts to promote the Pope's authority at the expence 
the King's. The puniſhment decreed for ſuch caſes, ws 
alſo called a præmunire: it has ſince been extended again t 
ſeveral other kinds of offence, and amounts to ** the impre 
© ſonment for life, and forfeiture of all goods and rents d 
* lands during life.” See Blackſtone's Com, book » 
ch. 8. | | „„ 
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Some Advantages peculiar to the Engliſh Conſtitution. 
1. The Unity of the Executive Power. 


W E have ſeen in former Chapters, the reſources 
allotte1 to the different parts of the Engliſh Go. 
vernment for balancing each other, and how their reci- 
procal actions and .de produce the freedom of the 


| Conſtitution, which is no more than an equilibrium be- 


tween the ruling Powers of the State. I now propoſe to 
ſhew that the particular nature and functions of theſe ſame 
conſtituent parts of the Government, which give it ſo difter- 
ent an appearance from that of other free States, are more- 
over attended with peculiar and very great advantages, 
| which have not hitherto been ſufficiently obſerved, 

The firſt peculiarity of the Engliſh Government, as a 
| iree Government, is its having a King, —its having thrown 


into one place the whole maſs, it I may uſe the expreſſion, 


of the Executive Power, and having 1nvariably and for 
ever fixed it there. By this very circumſtance alſo has 
| the depo/itum of it been rendered ſacred and inexpugna- 
ble ;—by making one great, very great Man, in the Site, 
has an effectual check been put to the pretenſions ot thoſe 
ho otherwiſe would ſtrive to become ſuch, and diſorders 
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have been prevented, which, in all Republics, ever 
brought on the ruin of liberty, and, before it was loſt, 
| obſtrucled the enjoy ment of it. 

If we caſt our eyes on all the States that ever were 
free, we ſhall ſee that the People ever turning their jea. 
louſy, as it was natural, againſt the Executive Power, but 
never thinking of the means of limuing it that has ſo hap. 
pily taken place in England “, never employed any other 
expedient beſides the Minions: one, of truſting that Power 
to Magiftrates whom they appointed annually ; which 
was in a great meaſure the ſame as keeping the manage. 
ment of it to themſelves. Whence it reſulted, that the Peo. 
ple, who, whatever may be the frame of the Goverment, 
always polleſs, after all, the reality of power, thus uniting 
In themſelves with this reality of power the actual exer. 
ciſe of it, in form as well as in fact, conſtituted the whole 
State. 


159 


a certain number. of individuals, 

In a State which is ſmall. and poor, an arrangement of 
this kind is not attended with any great inconveniences, 
as every individual is taken up with the care of providing 
for his ſubſiſtence, as great objetts of ambition are want. 
ing, and asevils cannot, in ſuch a State, ever become much 
complicated. In a late that ſtrives for aggrandiſement, 
the difficulties and danger attending the purſuit of ſuch a 
plan, inſpire a general ſpirit of caution, and every indivi- 
dual makes a ſober uſe of his rights as a Citizen. 

But when, at length, thoſe exterior motives come to 
ceaſe, and the paſſions, and even the virtues, which they 
excited, thus become reduced to a ſtate of inaktion, the 
People turn their eyes back towards the interior of the 


Republic, and every individual, in ſeeking then to concern 


himſelf in all affairs, ſeeks for new objects that may re- 


bare him to that ſtate of exertion which habit, he finds, has 


* Abe entering that power d on the People for 


its ſupplies.—Sce on this ſubject Chapter VI. Bock 1. 


In .order-therefore legally to diſturb the whole 
State, nothing more was requiſite than to Pun. in motion 
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rendered neceſfary to him, and to exerciſe a ſhare of pow. 

er which, ſmall as it is, yet flatters his vanity. 

= As the preceding events muſt needs have given an in- 

@ fluence to a ceriain number of Citizens, they avail them- 

ſelves of the general diſpoſition of the People to promote 

their private views: the Tegiſlative- power is thenceforth 
continually in motion; and as it is badly informed and 

falſely directed, almoſt every exertion of it is attended 

with ſome injury either to the Laws or the State. 

| This is not all; as thoſe who compoſe the general Af. 

ſemblies cannot, in conſequence of their numbers, en- 

tertain any hopes of gratifying their own private ambition, 

or in general their own private paſſions, they at leaſt ſeek 

to gratify their political caprices, and they accumulate 
the honours and dignities of the State on ſome favourite 

whom the public voice happens to raiſe at that time. 

But, as in ſuch a State there can be, from the irregula- 
rity of the determinations of the People, no ſuch thing as 
a ſettled courſe of meaſures, it happens that men never 
can exactly tell the prefent ſtate of public affairs. The 
power thus given away is already grown very great, be- 
tore thoſe for whom it was given ſo much as ſuſpe& it: 
and he himſelf who enjoys that power, does not know its. 
full extent: but then, on the firſt opportunity that offers, 
he ſuddenly pierces through the cloud which hid the ſum- 
mit from him, and at once ſeats himſelf upon it. The 
People, on the other hand, no ſooner recover ſight of bim 
than the ſee their Favourite now become their Maſter, 

and diſcover the evil, only to find that it is paſt remedy. 
| As this power, thus ſurreptitiouſly acquired, is deſti- 
tute of the ſupport both of the law and of the ancient 
courſe of things, and is even but indifferently reſpected 
n by thoſe who have ſubjected themſelves to it, it cannot be 
. maintained but by abuſing it. The People at length ſue- 
5s ceeed in forming eee a centre of union; they agree 

In the choice of a Leader; this Leader in his turn riſes; 
„ in his turn alſo he betrays his engagements; power pro- 
uces its wonted effects, and the protector becomes atyrant. 
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vide, I mean tranquillity. 


ed neceſſary; I would only refer the reader to what ever 


Government, deferyed that name, and which, beſides, har 
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This is not all ; tlie ſame cauſes which have given 
Maſter to the State, give it two, give it three. All thok 
Tival powers endeavour to ſwallow up each other ; th 
State becomes a ſcene of endleſs quarrels and broils, an 
is in a continua! convulſion. 

If amid ſt ſuch diforders the People retaitied their fre, 
dom, the evil muſt indeed be vety great; to take away al 
the advantages of it; but they are ſlaves, and yet have nah, © 
what in other Countries makes amends for poRtical le 


In order to prove all theſe things, if proofs were deen 


one knows of Piſiſtratus and Megacles, of Marius a 
Sylla, of Cæſar and Pompey. However, I cannot avoil 
tranſlating a part of the ſpeech which a Citizen of Pi 
rence addreſſed once to the Senate; the reader will fi 
in it a kind of abridged ſtory of all Republics ; at leaſt 
thoſe which, by the ſhare allowed to the People in th 


attained a certain degree of extent and power. | 
And that nothing human may be perpetual and ſla 
ble, it is the will of Heaven that in all States whath. 
ever, there ſhould ariſe certain deſtiuctive families 
„ho are the bane and ruin of them. Of this our own 
Republic affords as many and more deplorable exam. 
ples than any other, as it owes its misfortunes not onh 
to one, but to ſeveral ſuch families. We had at fir 
« the Buondelmonti and the Huberti. We had afterwar 
the Donati and the Cerchz ; and at preſent, ({hametil 0 
and ridiculvus conduct!) we are weg'ng war among EL. 
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courſelves for the Ricci and the Albiz 21. E lo 


When in former times the Ghibelins were fupprel- Ml? 
ed, every one expedted that the Guelfs, being then (| © 
| ticked. would have choſen to live in cranquillity; 
but a litiletime hadelapſed. whenthey again divided them * 
« ſelves into the fattions of the Mites and the Blach . ] 
When the Whites were ſuppreſſed, new parties aroſe, ¶erei 
„and new troubles followed. Sometimes battles wertet 


-”- 
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W fought in favour of the Exiles ; and at. other times, 

auarrels broke out between the Nobility and the People. 
| Ad. as if reſolved to give away to others what we 
ourſelves neither could, or would, peaceably enjoy, we 
committed the care of our liberty ſometimes to King 
Robert, and at other'times to his brother, and at length 

to the Duke, of Athens; never ſettling nor reſting in- 
any kind of Government, as not knowing either how 


73 


; to enjoy liberty, or ſupport ſervitude . 


9 
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"WW The Engliſh Conſtitution-has prevented the poſſibility | ö 

f misfortunes of this kind. Not only by diminiſhing * 
"ns e power, or rather the adqual exerciſe of the power, of q 
p e People t, and making them ſhare in the Legiſlature. | [ 
mW by their Repreſentatives, the irreſiſtible violence has 1 


een avoided of thoſe numerous and general Aſſemblies, q 
bich, on whatever fide they throw their weight, bear — 
wn every thing. Beſides, as the power of the People, | 
hen they have any kind of power, and know how to uſe 
„is at all times really formidable, the Conſtitution has 
t a counterpoiſe to it; and the Royal Authority is this 
punterpoiſe. _ . Ws | 
In order to render it equal to ſuch a taſk, the Conſti- 
tion has, in the firſt place, conferred on the King, as 
ſe have ſeen before, ib excluſive prerogative of calling 
d diſmiſſing the legiſlative Bodies, and of putting a 
epative on their reſolutions. | 8 | 
Secondly, it has alſo placed on the ſide of the King 
be whole Executive Power of the Nation. 

Laflly, in order to effect ſtill nearer an equilibrium, 
je Conſtitution has inveſted the Man whom it has made 
e ſole Head of the State, with all the perſonal privile- 
$, all the pomp, all the majeſty, of which human digni- 
4 are capable. In the language of the law, the King 


e r » 3 


% See the Hiftory of Florence, by Machiavel, lib. ili. 
} We ſhall fee in the ſequel, that this diminution of the 
eraſe of the power of the People has been attended with a 
eat mercaſe of their libęrty. HEE | 8 
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ſtows all the dignities and places; —and he is not to b 
ny of almoſl Eaſtern humility. Beſides, his perſon is f. 


it, is, in the eye of the law, a crime equal to that of a 
attack, agamit the whole State, + 


are the unavoidable attendants of liberty, the Royal poy 


verlally received of dignities and titles, that of Sovere 
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is Sovereign Lord, and the People are his ſubjetls :—, 
is umyerſal proprietor of tbe whole Kingdom ;—he b. 


addreſſed but with the expreſſions and outward cereny, 


cred and inviolable; and any attempt whatſoever again 


In a word ſince, to have too exattly completed the: 
quilibrium between the power of the People, and thatd 
the. Crown, wouid have heen io ſacrifice the end to th 
means, that is, to have endangered liberty with a viel 
ſtrenghen the Government, che deficiency which oup 
tO remain on the fide of the Crown, has at leaſt been! 
appearance made up, by conferring, on the King all tb 
fort of ſtrength that may reſult from the opinion andr 
verence of the People; and amidſt the agitations whi 


er, like an anchor that reſiſts both by its weight andik 
depth of its hold, inſures a ſalutary ſteadineſs to the vel 
of the State, | | | 

The greatneſs of the prerogative ef the King, by! 
thus procuring a great degree of ſlability to the State] 
general, has much jelfenel the poſſibiliiy of the evils 
have above deſcribed; it has even, we may ſay, total 
prevented them, by rendering it impoſſible for any C 
zen ever to riſe to any dangerous greatneſs. 

Ard to begin with an advantage by which the Pey 
caſily ſuffer theinſelves to be influenced, I mean thatt 
birth, it is impoſſible for it to produce in Enplandt 
fetts in any degree dangerous; for though there! 
Lords who, beſides their wealth, may alſo boaſt of 2 
Infrious defcent, yet that advantage, being expoſed i 
continual compariſon with the ſplendour of the Thrd 
dwindles almoſt to nothing; and in the pradatron'® 


Prince and King places him who is inveſted with tf, 
is by . Fs Þ ws 7] 4 by %Ws * 5 8917 4 Lg -4 2% , 8 | ; 
of all degree of propoftion. 
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be Ceremonial of the Court of England is even form- 
upon that principle. Thoſe perſons who are related 
the King, haue the title of Princes of the blood, and, 
n that quality, an undiſputed pre-eminence over all other 
Wcrſons “. Nay, the firſt men in the Nation think it an 
onourable diſtinftion to themſelves, to hold the differ- 
Int menial offices, or titles, in his Houſehold. If we 
Perefore were to ſet aſide the extenſive and real power 
f the King, as well as the numerous means he poſſeſſes 
{gratifying the ambition and hopes of individuals, and 
ere to conſider only the Majeſty of his title, and that 
ad of firength founded on public opinion, which reſulis 
Jom it, we ſhould find that advantage ſo conſiderable, 
hat to attempt to enter into a competition with it, with 
e bare advantage of high birth, which itſelf has no other 
undation than public opinion, and that too in a very 
bordinate degree, would be an attempt completely ex- 
Oo SEES ELON | 
If this difference is ſo great as to be thoroughly ſub- 
ted to even by thoſe perſons whoſe ſituation might in- 
ine them to diſown it, much mare does it influence the 
inds of the People. And if, notwithſtanding the value 
pich every Engliſhman ought to ſet upon himſelf as a 
an, and a free Man, there were any whoſe eyes were ſo 
ry tender as to be dazzled by the appearance and the 
ms of a Lord, they would be totally blinded when they 
me to turn them:towards the Royal Majeſty. 
The only Man, therefore, who, to thoſe who are un- 
quainted with the Conſtitution of England, might at 
tight appear in a condition to put the Government 
danger, would be a Man who, by the greatneſs of his 
les and public ſervices, might have acquired in a 
n degree the love of the People, and obtained a great 
uence in the Houſe of Commons, A 


* 'This, by Stat. of the 31ſt of Hen. VIII. extends to 
ſons, grandſons, brothers, uncleg, and nephews, of the 


gning King, 
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But how great ſoever this enthuſiaſm of the public my 
be, barren applauſe is the only fruit which the Man whon 
they favour can expect from it. He can hope neithe 
for a DiQatorſhip, nor a Conſulſhip, nor in general ſq 
any power under the ſhelter of which he may at one 
ſately unmaſk that ambition with which we might ſup 
Poſe him to be actuated, —or, if we fuppoſe him to hay 
been hitherto free from any, grow inſenſibly corrupt 
The only door which the Conſtitution leaves open to hi 
ambition, of whatever kind it may be, is a place in th 
adminiſtration, during the pleaſure of the King. If, h 
the continuance of his ſervices, and the preſervation 

bis influence, he becomes able to aim ſtill higher, the a 
ly door which again opens to him, is that of the Hou 

of Lords. N 
But this advance of the favourite of the people u 
wards the eſlabliſhment of his greatneſs, is at the ſan 
time a great ſtep towards the lols of that power wh 
might render him formidable. EE 

In the firſt place, the People ſeeing that he is becom 
much leſs dependent on their favour, begin, from iid 
very moment, to leſſen their attachment to him. Scei 
bim moreover diflinguiſhed by privileges which are i 
objecꝭ of their jealouſy, I mean their political jealouſy, a 
member vf a body whoſe intereſts are frequently 03poli 
to theirs, they immediately conclude that this great 
new dignity cannot have been acquired but through a | 
cret agreement to betray them. Their favourue, th 
ſuddenly transformed, is going, they make no doudi,! 


adopt a condutt entirely oppoſite to that which has! 4 
then been the cauſe of his advancement and high repu na 
tion, and, in the compals of a few hours, completely! 
nounce thoſe principles which he has ſo long and fo ou xa 
ly profeſſed. In this certainly the People are miſtake Ag 
but yet neither would they be wrong, if they feared ! ti 

a zeal hitherto ſo warm, ſo conflant, I will even a \ 


{incere, when it concurred with their Favouruc's pri- 
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iatereſt, would, by being thenceforth often in oppoliion. _ 1 
to it, become gradually much abated. | | 
Nor is this all; the favourite of the People does not 
even find, in his new- acquired dignity, all che increaſe of. 
greatneſs and eclat that might at firſt be imagined, 
_ Hitherto he Was, it is true, only a prvate individual ; | 
but then he was the object in which the whole Nation in- — 
tereſted themſelves; his aftions and words were ſet forth 
in che public prints; and he eve where met with applauſe | 
and acclamation. 

All theſe tokens of public favour are, I know, ſome- 
times acquired very lightly ; but they never laft long, 

S whatever people may ſay, auleſs real ſervices are per- 
formed: now, the title of Benefactor to the Nation, 
when deſerved, and univerſally beſtowed, is certainly 
a very handſome title, and which does no-wiſe require 
the aſſiſtance of outward pomp to ſet it off. Beſides, 
though he was only a Member of the inferior body of 
the Legiſlature, we muſt obſerve, he was the fark ; - and 
the word faſt is always. a word of very great mo— 
ment, 

But now that he 15 made Lord, all his greatnefs, 
which hitherto was indeterminate, becomes defined. 
By granting him privileges efiabliſhed aud fixcd by 
known laws, that uncertainty is taken from his luſtre 
which is of ſo much mbc in thoſe things Which 
depend on imagination; and his value is lowered, ju 
becauſe it is afcertained. 

Beſides, he is a Lord; but then there are ſeveral 
men who poſſeſs but ſmall abilities, and few eilimable 
qualifications, who alſo are Lords; his lot is, r 
theleſs, to be ſeated among them; the law places him 
exattly on the ſame level with them; and all that 15 
real in his greatneſs, is thus loſt in a crowd of digni- 

"ed ties, hereditary and conventional. 
irt Nor are thele the only lofſes which the ſavo arite 
of the People is to ſuffer, Independently of theſe great 


+ LE ee ha i 9 


— x ne 
n 


_ — - LO 
arbor - aa 


— ts os 
* * 6 


OST Nene org D 


1 — =P 21 nes 2 


1538 THE CONiSTHTUT ION 
changes which he deſories at a diſtance, he feels around 


him alterations no leſs viſtble, and ſtill more painful Nite 
Feated formerly in the Aſſembly of the Repreſents. hi. 
Ses of the People, his talents and continual ſucceſs, nic 
had ſoon raiſed him above the level of his fellow Mem. bei 
+ bets5and, being carried ow by the vivaeity and warmth Wi 6c 
of tte Public favour, thoſe who might have been tempt. ¶ lat 
ed to ſet up as his competitors, were reduced to ſilence zen 
or even became his ſupporters. col 
- Admitted now into an aſſembly of dis inveſted it 
with a perpetual and hereditary title, he finds Men hi. vo 
therto his fuperiors, Men who ſee with a jealous eye ¶ nar 
the ſhining talents of the homo novus, and who are iſ gar 
firmly refolved, that after having been the leadinz Hal 
Man in the Houſe of Commons, he ſhall nor be the firlt Ned 
in theirs, him 
In ͤ a word, the utes of the favourite of the Peo- I 
ple was brilliant, and even formidable; but the Con. nen 
Kitution, in the very reward it prepares for him, makes Mall! 
him finds kind of Oſtraciſm. His advances were ſud. N leſs 
den, aud his courſe rapid; he was, if you pleaſe, like his 
a torrent ready to bear down every thing before it; I Cro 
but this torrent is compelled, by the general arrange- may 
ment of things, finally to throw itſelf into a vaſt re- 
ſervoir, where it ene and 1450 its force and di- * 
rection. [4 Re, land 


I know it may be faid, that, in aides to avoid the Jed h. 
fatal ſtep which is to deprive him of ſo many advai- cen 
tages, the favourite of the People ought to refuſe th: 
new dignity which is offered ts him, and wait for more 
important ſucceſſes, from his eloquence i in the Houle 
of Commons, and his influence over the People. 
But thoſe who give him this counſel, have not ſat- 
ficiently examined it. Without doubt there are men 
in England, who in their preſent purſuit of a projed 
whick they think eſſential to the public good; would 
be capable of refuſing for a while a dignity which 
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Loulddeprive their virtue of opportunities of exerting 
W icſelf, or might more or leſs endanger it: but woe to 
nim who ſhould perfiſt in ſuch a refuſal, with any per- 
Inicious defign ! and who, in a Government where li- 
berty is eſtabliſhed on ſo ſolid and extenſive a baſis, 
ſnould endeavout to make the people believe that their 
fate depends on the perſevering virtue of a ſingle citi- 
zen. His ambitions views being at laſt diſcovered (nor 
could it be long before they were ſo,) his obſtinate re- 
ſolution to move out of the ordinary courſe of things, 
would indicate aims, on his part, of ſuch an extraordi- 
E nary nature, that all Men whatever, who have any re- 
@ card for their country, would inſtantly riſe up from 
all parts to oppoſe him, and he muſt fall, overwhelm- 
Jed with ſo much ridicule, othat it would be better for 
him to fall from the Tarpeian rock. “ a 

In fine, even though we were to ſuppoſe that the 
new Lord might, after his exaltation, have preſerved 
all his intereſt with the People, or, what would be no 
leſs difficult, that any Lord whatever could, by dint of 
his wealth and high birth, rival the ſplendor of the 
Crown itſelf, all theſe advantages how great ſoever we 
may ſuppoſe them, as they would not of themſelves be 


The Reader will perhaps object, that no Man in Eng- 
land can poſſibly entertain ſuch views as thoſe I have ſuggelt- 
led here: this is preciſely what J intended to prove. The 
eſſential advantage of the Engliſh government above all thoſe 
the hat have been called free, and which in many reſpects were 

but apparently fo, is, that no perſon in England can en- 
tertain ſo much as a thought of his ever riſing to the level 
of the Power charged with the execution of the Laws. 
All Men in the State, whatever may be their rank, wealth, 
pr influence, are thoroughly convinced that they muſt in 
reality, as well as in name, continue to be Suogjefts ; and are 
thus: compelled really to love, to defend, and to promote 
thoſe laws which ſecure the liberty of the Subject. This 
latter. obſervation will be again introduced 19 the ſequel, 
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People of Eng land are ſo fatally tied down to inaction, 


put ia a very firong light this idea of the ſtability which the 
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able to confer on him the leaſt executive authority, muf 
for ever remain mere ſhowy unſubſtantial advantage, 
Finding all the active powers in the State con-centere 
in that very ſeat of power which we ſuppoſe him in. 
chined to attack, and there ſecured by formidable pro. 
viſions, his influence muſt always evaporate in ine. 
fectual words; and aſter having advanced himſelf, x 
ve ſuppoſe, to the very foot of the Throne, finding 10 
branch of independent power which he mi; ht appro. 
priate. to himſelf, and thus at laſt give a reality to hi 
political” importance, he would ſoon ſce it, however 
great It might have at firſt wppcared, decline and dic 
away. 
 Ged forbid, however, that T ſhould mean that the 


by the nature of their Government, that they cannot, 
in F of oppreſſion, ſind means of appointing a Lead. 
er]! No; I only meant to ſay that the laws of Eng- 
land open no door to thoſe accumulations of power, 
v hich have been the ruin of ſo many Republics; tha 
they offer to the ambitious no poſſible means of taking 
advantage of the inadvertence, or even the gratitude, 
ef the Peoj le, to make themſelves their Tyrants; and 
that the public power of which the King has been 
made the excluſive depoſitory, muſt remain unſhaken 
in his hands, ſo long as things continue to Keep in the 
legal order; which, it may be obſerved, is a ſtrong in. 
due to him coaſtantly to endeayour to maintain 
them i m 3t,.* 


® There are ſevere] events, in the Engliſh Hiſtory, which 


power of the Crown gives to the State. 

One, 15 the facility with which the great Duke of Marl. 
borough, and his party at home, were removed from theit 
ſcveral employments. Hannibal, in circumſtances nearly f, 
milar, h: * continued che War again the will of the Senate ol 
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he „ e concluded.— — The Erecutijve Power is 
NOS more eaſely OTE when it is ONE. 


— 
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A © NOTHER great advantage, and which one AN 
not at firſt expect, in this anity of the public 
Power in England, —in this union, and, if I may ſo 
xpreſs myſelf, 1 in this coacervation, of all the branch | 
s of the Executive authority, Is the greater facility: | iy 
affords of reſtraining it. | 7 | ow 


arthage : : Czſar had done the ſame in Gaul; and when at 
iff he was expreſsly required to deliver up his commiſſion, he 
aye his army to Rome, and eftabliſhed a military deſpot- 
But the Duke, though ſurrounded, as well as the a- 


8 inked Generals, by a victorious army, and by Alltes in 
er, junction with whom he had earried on ſuch a ſucceſsful 
hat r, did not even hefitate to ſurrender his commiſſion. He 


ew that all his foldiers were inſeparably prepoſſeſſed in fa- 
bur. of that Power againſt which he muſt have revolted : he 
ew.that the ſame prepoſitions were deeply rooted in the 
inds of the whole nation, and that every thing among them 
dncurred to ſupport the ſame Power: he knew that the very 
ture of the claims he muſt have ſet up, would initantly have ö 
on all his Officers and Captains turn themſelves againſt 1 

m; and, in ſhort, that in an enterprize of that b the Y 
in of the ſea he had to repaſs, was the ſmalleſt of the ob- - 
cles he would have to encounter. | 
The other event I ſhall mention here, is that of the * IRE {4 
ion of 1689, If the long eſtabliſhed power of the Crown 'F 
d not beforchand prevented the people from accuſtoming Þ 
ſelves to fix their eyes on ſome particular Citizens, and — 
general had not prevented all Men in the State from at- 1 
ning any too conſiderable degree of power and greatneſs, 1 
expulſion of James the Second, might have been followed 1 
events fimilar to thoſe which took place at Rome after the Wl 
* of Cæſar. | 1 
N X 
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In thoſe States where the execution of the laws 
intruſted to ſeveral different hands, and to each wit 
different titles and prerogatives, ſuch diviſion, and th 
changeableneſs of meaſures which muſt be the conf 
quence of at, conſtantly hide the true cauſe of the eri 
of the State: in the endleſs fluctuation of things, y 
political principles have time to fix among the Pe. 
ple: and public misfortunes happen, without ere 
leaving behind them any uſeful leſſon. 

At ſome times military Tribunes, and at othen 
Confuls bear an abſolute ſway ;—ſometimes Patricia 
uſurp every thing, and at other times, thoſe who ay 
called Nobles * ;—ſometimes the People are oppreſſ 
by Decemvirs, and at others by Dictators. 

Tyranny, in fuch States, does nat always beat dom 
the fences that are ſet around it; but it leaps oye 
them. When men think it confined to one place, i 
ſtarts up again in another ;—it mocks the efforts d 
the People, not becauſe it is invincible, but becauſe i 
is unknown; —ſeized by the arm of a Hercules, it d 
capes with the changes of a Proteus. 

But the indivifibility of the public power in Eng 
land has conſtantly kept the views and efforts of th 
People directed to one and the ſame object; and tle 
permanence of that power has alſo given a Permanency 
and a regularity to the Pronanfigns: they have tak 
to reſtrain it. 


The bits of being ONS Fe to all nlaces of pal 
tæuſt. at length gained by the Plebeians, having rendered uſeki 
Ge old diſtinction between them and the Patricians, a cout: 
tion was then effected between the great Plebeians, or Con 
moners, who got into theſe places, and the ancient Pati 
cians: Hence a new claſs of Men aroſe, who were call 
Nobiles and Netiltas. Theſe are the words by which Ly 
after that period conſtantly dikinguiſhes thoſe Men and ft 
milies who were at the head of the State. 


Conſtantly turned towards that ancient fortreſs, the 
Royal power, they have made it, for ſeven centuries, 
the object of their fear; with a watchful jealouſy they 
have confidered all its parts—they have obſerved all 
iss outlets —they have even pierced the earth to ex- 
plore its ſecret avenues, and ſubterraneous works. 
United m their views by the greatneſs of the dan- 
ger, they regularly formed their attacks. They efta- 
bliſhed their works, firſt at a diſtance ; then brought 
them ſucceſſively nearer ; and, in ſhort, raiſed none 
put what ſerved afterwards as a foundation or defence 
o others. f | | | 
Alter the Great Charter was eſtabliſhed, forty ſuc- 
eflive confirmations ſtrengthened it. The Act called 
the Petition of Right, and that paſſed in the ſixteenth 
rear of Charles the Firſt, then followed; ſome years 
fter, the Habens Corpus Act was eſtabliſhed ; and the 
ill of Rights made at length its appearance. In fine, 
vhatever the circumſtances may have been, they al- 
ays had, in their efforts, that ineſtimable advantage 
f knowing with certainty the general ſeat of the evils 
hey had to defend themfelyes againſt ; and each cala- 
Pity, each particular eruption, by pointing out ſome 
tak place has ever gained a new bulwark to public 
To fay all in three words: the Executive power in 
ngland is formidable, but then it is for ever the 
me; its refources are vaſt, but their nature is at 
ngth known; it has been made the indivifible and 


her perſons, of whatever rank or degree, become 
ally intereſted to reſtrain it within its proper bounds “. 


the executive power, viz. the obligation it lays upon the 
ateſt Men in the State, fincerely to unite in a common 
ule with the people, will be more amply diſcuſſed hereaf. 
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jalienable attribute to one perſon alone; but then a 


„ This laſt advantage of the greatneſs and indiviſibility * 
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| n 
A ſecond Peculiarity.— Ye Drivifion of the Legiſſaum * 
; „ Ower.- | 25 | W 
eq 

PE. ſecond peculiarity which England, as an tn 
divided State and a free State, exhibits in i; tre 
Conſtitution, is the diviſion of its Lepiſlature. - By th 
in order to make the reader more ſenſible of the if =! 
vantages of this diviſion, it is neceſſary to deſire hu it 
to attend to the following conſiderations. in 
It is, without doubt, abſolutely neceſſary, for Hin 
curing the Conſtitution of a State, to reſtrain the Er ha 
ecutive power; bat it is ſtill more neceſſary to reſtni ch 
the Legiſlative. What the former can only do by uw _ 
ceſſi ve ſteps (I mean ſubvert the laws) and through ral 
| longer or ſhorter train of enterprizes, the latter dof Le 
in a moment, As its bare will can give being to ot 
laws; ſo its bare will can alſo annihilate them: ani ble 
if I may be permitted the expreſſion, the Le giſlai Pre 
power can change the Conſtitution, as God create 
the light. . ge 
Hi order therefore to inſure ſtability to the Con vid 
tution of a State, it is indiſpenſably neceſlary to leſs 
train the Legiſlative authority. But here we mil ſuc 
_ obſerve a difference between the Legiſlative and © 1 
ecutive powers, The latter may be confined, and ef duc 
15 the more eaſily ſo, when undivided: the Legiſai diff 
on the contrary, in order to its being reſtrained, bo Part 
abſolutely be divided. For, whatever laws it m * 
make to reſtrain itſelf, they never can be, relatiꝶ 1097 
to it, any thing more than ſimple reſolutions: as tis 1055 
mor 


ter, when a more particular compariſon between the Eny 
Government and the Republican form, {hall be offers 
the Reader. 
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bars which it might erect to ſtop its own motions, 
muſt then be within it, and reſt upon it, they can be 
no bars. In a word, the ſame kind of impoſſibility 18 
found, to fix the Legiſlative power when it is one, 


E which Archimedes objected again his moving the 


earth *. 

Nor does. ſuch a diviſion of the Legiſlature only 
render it poſſible for it to be reſtrained, fince each of 
thoſe parts into which it is divided, can then ſerve as 
Ja bar to the motions of the others; but it even makes 

it to be actually ſo reſtrained. If it has been divided 
into only two parts, it is probable that they will not 
in all caſes unite either for doing, or undoing if it 
has been divided into three parts, the chance that no 
changes will be made, is thereby greatly increaſed. 
Nay more; as a kind of point of honour will natu- 
rally take place between theſe different parts of the 
Legiſlative, they will therefore be led to offer to each 
| other only ſach propoſitions as will at leaſt be plauſi- 
ble; and all very prejudicial changes will thus be 
prevented, as it were, befor their birth. 


If the Legiſlative and Executive powers ditter ſo 


greatly with regard to the neceſſity of their being di- 


vided, 1n order to their being reitrained, they differ no 


ſs with regard to the other conſequences ariſing from 
ſuch diviſion. 

The divifion of the Executive power neceſſarily | intro- 
\ duces actual oppoſitions, even violent ones, between the 
different | parts into which it has been divided: and that 
part which in the iſſue ſucceeds ſo far as to abſorb, and 


unite in itſelf, all the others, immediately ſets itſelf above | 


the Jaws. But thoſe oppolitions which take place, and 
which the public good requires ſhould take place, between 
the different parts of the Legiflature, are never any thing 
more than oppoſitions between Contrary opinions and in- 


* He wanted a ſpot wkereupon to fix his inſtruments, 
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tentions; all is tranſacted in the regions of the under. 
Handihg'; and the only contention that ariſes is wholly 
carried on wich thoſe 1noffenſive weapons, aſſents aud 
diſſents, ayes aud nog. ug n 145; 

Beſides when one of theſe parts of the Legiſlature 
ſo ſucceſsful as to engage the others to adopt its propol. 
tion, che reſult is, that a law takes place; which has in itz 
great probability of being good: wherr it happens to be 
defrated, and ſees its propoſuion rejected, the worſt that 
can reſult from it is, that alaw is not made at that time: 
and the loſs which the State ſuffers thereby, reaches ng 
farther than the temporary ſeiting aſide of ſome more or 
lefs uſeful ſpeculation, =? | 
In ͤa word, the reſult of a diviſion of the Executing 
power, is either a more or leſs ſpeedy eſtabliſhment of i 
riglit of the ſtrongeſt, or a continued ſtate of war * :—tha 
of a diviſion of the Legiſlative power, is either truth, o 

eneral tranquility; | = 
Ihe following maxim will therefore be admitted 
That the laws of a State may be permanent, it is requ 
ſite that the Legiſlative power ſhould be divided: tha 
they may have weight, and continue in force, it is necek 
{ary that the Executive power ſhould be one. 

If the reader. conceived any doudt as to the truth of the 
above obſervations, he need only caſt his eyes on the hif- 
tory of the proceedings of the Engliſh Legiſlature down 
to our times, to find a proof of them. He would be 
ſurpriſed to ſee how little variation there has been in the 
political laws of this Country, eſpecially during the la 


| * Every one knows the frequent hoſtilities that took 
place between the Roman Senate and the Tribunes. I 


Sweden there have been continual contentions between tht 


King and the Senate, in which they have overpowered each 
other by turns. And in England, when the Executive po 
er became double, by the King allowing the Parliament tl 
have a perpetual and independent exiſtence, a civil war ab 
molt immediately followed. | g 
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hundred years, though, it is moſt important to obſerve, 
the Legiſlature has been as it were in a continual ſtate of 
ation, and, ao diſpaſſionate Man will deny, has general. ' 
Ih promoted the public good, Nay, if we except the aft 
paſſed under William III. by which it had been enacted, 
that Parliaments ſhould fit no longer than three years, 
and which was repealed by a ſubſequent Act, under George | 
I. which allowed them to fit for ſeven years, we ſhall not ol 
find that any law, which may really be called Conſtitn- 
tonal, and which has been enacted ſince the Reſtoration, | 
has been changed afterwards. | | 
| Now, if we compare this ſteadineſs of the Engliſh Go. 
vernment with the continual ſubverſions of the Conſti- 
tutional laws of ſome ancient Republics, with the impru- 
dence of ſome of the laws paſſed in their aſſemblies *, and | 
with the ſtill greater inconſiderateneſs with which they 1 
ſometimes: repealed the moſt ſalutary regulations, as it 
ere the day after they had been enatted,—if we call to 
mind the extraordinary means to which the Legiſla- 
ure of thoſe Republics, at times fenſible how us very 
zower was prejudicial to itſelf and to the State, was o- 
liged to have recourſe, in order, if poſſible, to tie its own 
ands f, we ſhall remain convinced of the great advan- 
ages which attend the Conſtitution of the Engliſh Legiſ- 
ure T. | ff) 


ul. 


WI 


The Athenians, among other laws, had enacted one to 
bid applying a certain part of the public revenues to any 
ther uſe than the expences of the Theatres and public Shews. 
T In ſome ancient Republics, when the Legiſlature. 
iſhed to render a certain law permanent, and at the ſame 
me miſtruſted their own future wiſdom, they added a clauſe 
dit, which made it death to propoſe the revoeation of it. 
boſe who afterwards thought ſuch revocation neceſſary to 
te pablie welfare, relying on the mercy of the People, ap- 
8 the publie Aſſembly with an halter about their 
ks.” AS | 

t We ſhall perhaps have occaſion to obſerve hereafter, 


the 
lak 
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_ Noristhis diviſion of the-Engliſh Legiſlature accom, 


panied (which is indeed a very fortunate circumſtance 
by an actual diviſion of the Nation; each conſtituent 
part of it poſſeſſes ſtrength ſufficient to inſure. reſpect ij 
its reſolutions, yet no real diviſion has been made of the 
forces gf the State. Only ua greater proportional {hare 
of all thoſe diſtinftions which are calculated to pain the 
reverence of the People, has been allotted to thoſe pam 
of the Legiſlature which could not poſſeſs their con. 
dence, in ſo high a degree as the others; and the inzquz 
Jities in point of real firength between them, have been 
made up by the magic of dignity, | 
Thus, the King, who alone forms one part of el 
giſlature, has on his fide the majeſty of the kingly tile; 
the two Houſes are, in appearance, no more than Coun- 
cils entirely depenent on him: they are. bound to folloy 
his perſon; they only meet, as it ſeems, to adviſe him; 
and never addreſs him but in the molt ſolemn and re 
ſpectful manner. i 
As the Nobles, who form the ſecond aces of the: La 
_ gillature, bear, in point both of real weight and numbers 
no proportion to the body of the People *, they have re- 


that the true cauſe of the equability of the operations of the 
Engliſh Legiſlature, is the 6ppoſition that happt'y takey 
place between the different views and intereſts of the ſeverd, 
bodies that compoſe it: a conſideration this, without which 
all political inquiries are no more than airy ſpeculations, aul 
is the only one that can lead to uſeful practical concluſions, 

* It is for want of having duly. conſidered this ſubjech 
that Mr. Rouſſeau exclainis, ſomewhere, againſt thoſe who, 
when they-ſpeak of General Eftates of France; « dare to 
* call the People, the third Ettate.” At Rome, where al 
the order we mention was inverted, —where the faſces were 
laid at the feet of the People, —and where the Tribune 
whoſe function, like that of the King of England, was to 
oppoſe the eſtabliſhment of new laws, were ouly a ſubords 
nate kind of Magiſtracy, many diſorders followed. In Swe. 
den, and i in Scotland (before the union), faults of anotber 
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ceived as a compenſation, the advantage of perſonal ho- 
nours, and of hereditary title. | 

Beſides, the eſtabliſhed ceremonial gives to their Aſ- 
ſembly a great pre-eminence over that of the Repreſen- 
tatives of the People. They are the vþper Hou'e, and 
the others are the louer Houſe. They are in a more ſpe- 
cial manner conſidered as the King's Council, and it is in 
the place where they aſſemble that his Throne is placed, 

When the King comes to the Parliament, the Com- 
mons are ſent for, and make their appearance at the bar 


as before their Judges, that the Commons bring their im- 
peachments. When, after paſſing a bill in their own 


pence, they always order a number of their own Mem- 


ouſe T. When the nature of the alterations which one 


he other, renders a conference between them neceſſary. 
he Deputies of the Commons to the Committee, which 
$ then formed of Members of both Houſes, are to re- 
lan uncavered. Laſtly, thoſe bills which (in which- 
* the 
akey 
veral 
hich 
and 
ſons, 
hjeth 
ho, 
re 80 
re d 
wert 
une 
as {0 
ord 
Zwe. 
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preed to by both, mult be depoſited in the Houſe of 
ords, there to remain till the Royal pleaſure is ſignified, 
Beſides, the Lords are Members of the Legiſlature 


ad prevailed : in the former kingdom, for inſtance, an over- 
own body of two thouſand Nobles, frequently overruled 
th King and People. 

The Speaker of the ' Houſe of Lords muſt come down 
Mm the woolpack to receive the bills which the Members 
the Commons bring to their Houſe. | 
7 The Twelve Judges and the Maſters in Chancery. 
ere is alſo a ceremonial eſtabliſhed with regard to the 
ner, and marks of reſpect, with which thoſe two of them, 
dare ſent with a bill to che Commons, are to deliver it. 


* 


— 


ouſe, they ſend it to the Lords to deſire their concur- 


of the Houſe of Lords. It is moreover before the Lords, 


ers to accompany it“: whereas the Lords ſend down 
n; Weir bills to them only by ſome of the Aſſiſtants of their 


dt the two Houſes deſires to make in a bill ſent to it by 


rer of the two Houſes they have originated) have been 
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by virtue of a right inherent in their perſons, and they 
are ſuppoſed to ſit in Parliament on their own account, 
and for the ſupport of their own intereſts, In couſe. 
guence of this they have the privilege of giving their 
votes by proxzes*; and, when any of them diſſent from 
the refolutions of their Houſe, they may enter a proteſ 
againſt them, containing the reaſons of their particular 
opinion. In a word, as this part of the Legiſlature i; 
deftined frequently to balance the Power of the People, 
what it could not receive in rea] ſtrength, it has receiy. 
ed in outward ſplendor and greatneſs ; : fo that, when 
it cannot refiſt by its weight, it overawes by its apps. 
rent magnitude. 

In ſine, as theſe various prerozatives 17 ieh the 
component parts of the Legiflature are thus made to 
balance each other, are all intimately connected with the 
fortune of State, and flouriſh and decay according to the 

viciſſitudes of public proſperity or adverſity, it thence; 
follows, that, though differences of men may at 
ſome times take place between thoſe parts, there can 
ſcarcely ariſe any, when the general welfare is really, 
in quſtion. And when, to refolve the doubts that may 
ariſe on political ſpeculations of this kind, we caſt our 
eyes on the debates of the two Houſes for a long ſue. 
ceſſion of years, and fee the nature of the laws which 
have been propoſed, Fr thoſe which have paſſed, ard 
of thoſe which have been rejected, as well as of the ar- 
guments that have been urged on both fides, . we {hall 
remain convineed of the goodneſs of the principles. ot 
Which the Englith Legiflature i is formed. 


* The Commons have not that otfiilige; becauſe they 
are themſelves proxtes for the i "cople- cee Coke's Ink. in. 
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„ A Pc: 1; 


ird Advantage peculiar to the Engliſh Government. 

"The Buſineſs of propoſing Laws, lodged in the Hands of 
the People. 5 

THIRD circumſtance which I propoſe to ſhow 
A to be p@Fuliar to the Engliſh Government, is the 
manner in which the reſpective offices of the three com— 
ponent parts of the Legiſlature have been divided, and 
Ellotted to each of them. 
| If the reader will be pleaſed to obſerve, he will find that 
n moſt of the ancient free States, the ſhare of the Peo- 
le in the buſineſs of Legiſlation, was to approve, or re- 
ect, the propoſitions which were made to them, and to 
we the Ana ſanktion to the laws. The function of thoſe 
eerſons, or in general thoſe Bodies, who were intruſted 
ih the Executive power, was to prepare and frame the 
aws, and then to propoſe them to the People: and in a 
ord, they poſſeſſed that branch of the Legiſlative power 
hich may be called the 7n2tzatrue, that is, the prerogative 
dur putting that power in action *. 


ich This power of previouſly conſidering and approving ſuch 
ard e as were afterwards to be propounded to the People was, 
ar- che firſt times of the Roman Republic, conſtantly exerciſed 
all che Senate; laws were made, Popul: jufſi:, ex autoritate Se- 
n Even in caſes of elections, the previous approbation 
Lauforitas of the Senate, with regard to thoſe perſons who 
re offered to the ſuffrages of the People, was required, 
ner * enim non gerebat is magiſtratum qui ceferat, fi Putres andlo- 
, n crant fat, Cic. pro Plancio, 3. ED 
lt Venice the Senate alſo exerciſes powers of the 
e kind, with regard to the Grand Council or Aſſembly 
the Nobles. In the Canton of Bern, all propoſitions 
ve diſcuſſed in the Little Council, which is compoſed 
twenty-ſeven Members, before they are laid before 
Council of the Two hundred, in whom reſides the 


\ 


1% THE.CONSTITUTFON | 
This znztzatzve, or excluſive right of propoſing, in Iz. 
giſlative aſſemblies, atiributed to the Magiſtrates, is inde 
very uſeful, and perhaps even neceſſary, in States of are. 
Publican form, for giving a permanence to the laws, x 
well as for preventing the diſorders and ſtruggles for poy. 
er which have been mentioned before; but upon exam. 
nation we ſhall find that this expedient is attended wit 
inconveniences of little leſs magnitude than the evils iti 
meant to remedy, | 


Theſe Magiſtrates, or Bodies, at firſt infleed apply fr. 


. 
quently io the Legiſlature for a grant of ſuch branches 
power as they dare not of themſelves aſſume, or for H 
removal of ſuch obſtacles to their growing authority e 
they do not yet think it ſafe for them peremptorily to (« *! 
\ aſide. But when their authority has at length gained f 
| ſufhcient degree of extent and ſtability, as farther mai © 
feſtations of the will of the Legiſlature could then o *! 
create obſtructions to the exerciſe of their power, t 
begin to conſider the Legiſlature as an enemy who Pr 
they muſt take great care never to rouſe. They con 
quently convene the Aſſembly of the People as ſeldomi En 
they can. When they do it, they carefully avoid p cal 
poſing any thing favourable to public liberty. Soon t ©: 
even entirely ceaſe to convene the Aſſembly at all; aM 29" 
the People, after thus loſing the power of legally aller - 
their rights, are expoſed to that which is the I:1ghelt ay con 
gree of political ruin, the loſs of even the remen;bray und 
of them; unleſs ſome indirect means are found by it w 
they may from time to time. give life to their dam don 
privileges, means which may be found, and ſucceed pi Brit 
ty well in ſmall States, where proviſions can more calf fever 
be made to anſwer their intended ends, but in State exiſt. 
+ . Bu 
ſovereignty of the whole Canton. And in Geneva, the! State, 
is, ** that nothing ſhall be treated in the General Caun unde; 
% Aſſembly of the Citizens, which bas not been previ Part; 


« treated and approved in the Council of the T 9 hkundn Arden 
% and that nothing ſhould be treated in the 7 Fund 
& which has not been previouſly treated and approvedii 
, © Council of the Twenty. five.“ | 
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conſiderable extent, have always been found, in the event, 


to give riſe to diforders of the ſame kind with thoſe 
which were at firſt intended to be prevented, | 
But as the capital principle of the Engliſh Conſtitution 
totally differs from that which forms the baſis of Repub- 
lican Governments, ſo is it capable of procuring to the 
People advantages, that are found to be unattainable in 
the latter, It is the People in England, or at leaſt thoſe 


who repreſent them, who poſſeſs the 2½7tt¹,ẽè in Legil- 


lation, that gg to ſay, who perform the office of framing 


laws, and propoſing them. And among the many circum - 


ſtances in the Engliſh Government, which would appear 


entirely new to the Politicians of antiquity, that of ſeeing 


the perſon intruſted with the Executive power bear that 
ſhare in Legiſlation which they looked upon as being ne- 
ceſſarily the lot of the People, and the People that which 
they thought the indiſpenſable office of its Magiſtrates, 


would not certainly be the leaſt occaſion of their ſur- 


riſe, | 
p I foreſee that it will be objected, that, as the King of 
England has the power of diſſolving, and even of not 
calling Parliaments, he is hereby poſſeſſed of a preroga- 
tive which in fact is the ſame with that which I have juſt 
now repreſented as being ſo dangerous. 

Io this IT anſwer, that all circumſtances ought to be 
combined together. Doubtleſs, if the Crown had been 
under no kind of dependence whatever on the People, 
it would long ſince have freed ittelf from the obliga- 
tion of calling their Repreſentatives togetlier; and the 
Britiſh Parliament, like the National Aſſemblies of 


ſeveral other Kingdoms, would moſt likely have no 


exiſtence now, except in Hiſtory. 

But, as we have above feen, the neceſſities of the 
State, and the wants of the Sovercign himſelf, put hint 
under a neceſſity of having frequent recourſe to diis 
Parliament; and then the difference may be ſeen be- 
tween the prerogative of not calling an Aſſembly, when 
powerful cauſes neverthcleſs render ſuch a meaſv:e 


P 
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neceſſary, and the exclufiye riglit, when an Aſſembly | 
is convened, of prepo/ing laws to it. | 75 
In the latter caſe, though a Prince, let us even ſup. 
poſe, in order to fave appearances, might condeſcend 
to mention any thing beſides his own wants, it would 
be at moſt to propoſe the giving up of ſome branch of 
his prerogative upon which he ſet no value, or to re. 
form ſuch abuſes as his inclination does not lead hin 
to imitate; but he would be very careful not to touch 
any points which might. materially affect his autho. 
rily.. | | 
Beſides, as all his conceſſions would be made, or ay. 
pear to be made, of his own motion, and would in ſome 
meaſure ſeem to ſpring from the activity of his zcal for 
the public welfare, all that he might offer, though in fat 
ever ſo inconſiderable, would be repreſented by him a; 
grants of the moſt important nature, and for which he 
expects the higheſt gratitude. Laſtly, it would alſo be 
his province to make reſtrictions and exceptionsto 
laws thus propoſed by himſelf ; he would alſo be the 
perſon who were to choole the words to expreſs them, 
and it would not be reafonable to expect that he would Whol 
give himſelf any great trouble to avoid all ambigu- Melt 


* 


ity “. 8 yt 
: ; 3 | | rela 
* In the beginning of the exiſlence of the Houſe of Com- . 
mons, bills were preſented to the King under the form of Wt** 
Petitions, Theſe to which the King aſſented were regiſtered ta 


among the rolls of Parliament, with his anſwer to them; and 
at the end of each Parliament, the Judges formed them into 
Statutes. Several abuſes having crept into that method of 
proceeding, it was ordained that the Judges ſhould in future 
make the Statute before the end of every Seſſion. Laſtly, as 
even that became, in proceſs of time, inſufficient, the preſent 
method of framing bills was eſtabliſhed ; that is to ſay, both 
the Houſes now frame the Statutes in the very form aud 
- words in which they are to ſtand when they have received 


the Royal aſſent, | 
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Bat the Parliament of England is not, as we ſaid be- 


ore, bound down to wait paſſively, and in ſilence, for 
ſach laws as the Executive power may condeſcend to 
propoſe to them. At the opening of every Seſſion, they 
of themſelves take into their hands the great book of 
he State; they open all the pages, and examine every 
article. | | 

When they have diſcovered abuſes, they proceed to 

quire into their cauſes :—when theſe abuſes ariſe 
rom an openAliſregard of the laws, they endeavourto 
trengthen them: when they proceed from their inſuf- 
ciency, they remedy the evil by additional proviſi- 


IE * 


* No popular Aſſembly ever enjoyed the privilege of ſtart- 
vg, canvaſſing, and propoſing new matter, to ſuch a degree 
the Engliſh Commons. In France, when their General 
Eflates were allowed to fit, their remonflrances were little re- 
zzrded, and the particular Eſtates of the Provinces dare now 
ardly preſent any. In Sweden, the power of propoſing new 
bjects was lodged in an Aﬀembly called the Secret Committee, 


ompoſed of Nobles, and a few of the Clergy ; and is now 


ofſefſed by the King. In Scotland, until the Union, all pro- 
ofitions to be laid before the Parliament, were to be framed 
y the perſons called the Lords of the Articles. In regard to 
teland, all bills muſt be prepared by the King in his Privy 
ouncil, and are to be laid before the Parliament by the Lord 
jeutenant, for their aſſent or diſſent: only, they are alloyy- 
Lto diſcuſs, among them, what they call Heads of a Bill, 


lich the Lord Lieutenant is defired afterwards to tranſmit ' 


the King, who ſelects out of them what clauſes he thinks 
oper, or ſets the whole alide; and is not expected to give, 
any time, any preciſe an{wer to them. And in Republi— 


In Governmetits, Magiſtrates are never at reſt till they have 
tirely ſecured to themſelves the important privilege of pro- , 


Sb . | ' i 111 

ng; nor Goes this follow merely from their ambition; it 
allo the conſequence of the ſituation they are in, from the 
finciples of that mode of Government. 
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them, till they ſee the ſaſety of the Subject complety 


not, in ſuch an arrangement of things, a gratuitous cop 


King, nor his Privy Council can make any amend- 


* 


Nor do they proceed with leſs regularity and fre, 
dom, in regard to that important object, ſubſidies. The 
are to be the ſole Judges of the quantity of them, g 
well as of the ways and means of raiſing them; ani 
they need not come to any reſolution with regard 


ly provided for. In a word, the making of laws jy 


tract, in which the People are to take juſt what is giz. 
en them, and as it is given them :—it isa contract i 
which they buy and pay, and in which they themſelve 
ſettle the different conditions, and furniſh the words ty 
expreſs them. 18 0 - 

The Engliſh Parliament have given a ſtill greater ex. 
fent to their advantages on ſo important a ſubject. They 
have not only ſecured to themſelves a right of props. 
ſing laws and remedies, but they have alſo prevailel 
on the executive power to renounce all claim to de 
the ſame. - Tt is even a conſtant rule that neither thi 


ments to the bills preferred by the two Houſes ; but 
the King is merely to accept or reject them: a prov 
ſion this, which, if we pay a little attention to the 
ſubject, we ſhall find to have been alſo neceſſary for 
completely ſecuring the freedom and regularity of the 
parliamentary deliberations*. 


* The King indeed at times ſends meſſages to either 
Houſe ; and nobody, I think, can wiſh that no means of it 
tercourſe ſhould exiſt between him and his Parliament. But 
theſe meſſages are always expreſſed in very general words: 
they are only made to deſire the Houſe to take certain ſub- 
jects into their conſideration z no particular articles or clay: 
ſes are expreſſed ; the Commons are not to declare, at ai} 
ſettled time, any ſelemn acceptation or rejection of the pro: 
poſition made by the King; and, in ſhort, the Houle follons 
the ſaine mode of proceeding, with reſpect to ſuch meſſages 
as they uſually do in regard to petitions preſented by private 


4 


Or ENGLAND. un 


1 indeed confeſs that it ſeems very natural, in the 
vodelling, of a State, to intruſt this very important 
flice of framing laws, to thoſe perſons who may be 


zm; in the management of public affairs. But events 
we unfortunately demonſtrated, that public employ- 
jents and power improve the underſtanding of Men 
za leſs degree than they pervert their views; and it 


on which, at firſt ſight, ſeems ſo perfectly conſonant 
ith prudence, is to confine the People to a mere paſ- 
re and defenſive ſhare in Legiſlation, and to deli- 
er them up to the continual enterprizes of thoſe who, 


nptations to deceive y_ poſſeſs the moſt power- 
means of effecting it 

If we caſt our eyes on the Hiſtory of the ancient 
wernments, in thoſe times when the perſons en- 
ted with the Executive power were {till in a ſtate 


quently obliged to have recourſe to 1t, we ſhall ſee 
noſt continual inſtances of ſelſiſh and infidious laws 


ov. 
the poſed by them to the Aſſemblies of the people. 
y for And thoſe Men in whoſe wiſdom the law had at firſt 
ne eed ſo much confidence, became, in the ifſue, ſo 
co all ſenſe of ſhame and duty, that when argu- 
nts were found to be no longer ſufficient, they had 
either Nourſe to force; the legiſlative Aſſemblies became ſo 
of in- ny fields of battle, and their power, a real calamity. 
5 know very well, however, that there are other 
7OT GS « 
n lub niquals, Some Member makes a motion upon the ſab- 


r clave o preſſed i in the King's meſſage; a bill is framed in the 
at an H way ; it may be dropt at every tage of it; and it is 
e pro: Mr the propoſal of the Crown, but the motions of ſome of 
ollon9 Mr own Members, which the Houſe diſcuſs, and finally ac- 
-fNages Wit or reject, 


private oF 


poſed 'to have before acquired experience and wiſ- 


u been found in the iffue that the effect of a regula- 


the ſame time that they are under the greateſt 


dependence on the Legiſlature, and conſequently 


= BG ub? Dh oa > 


wn Nee 
—— — 
4 E 


. 2 A = 2 
— — —ů — — 


* — Fa 2 — 
2 3 


2 RY 


— —ũ—6 —— . 


W 
on 


| <—_— pope hs 4>—y £2 
* — — — 
P Beoe@r=. Le. 
1 2 3 ads 


- 


138 THE CONSTITUTION 


important circumſtances beſides thoſe I have juſt me, 
tioned, which would prevent diſorders of this kin 
from taking place in England “ But, on the othe 
| hand, let us call to mind that the perſon who, in Eng 
land, is inveſted with the executive authority, unity 
in himſelf the whole public power and majeſty. IA 
us repreſent to ourſelves the great and ſole Magiſtm 
of the Nation, preſſing the acceptance of thoſe lay 
which he had propoſed, with a vehemence ſuited þ 
the uſual importance of his deſigns, with the warn 
of Monarchical pride, which muſt meet with non 
fuſal, and exerting for that purpoſe all his immeit 
reſources. 

It was therefore a matter of indifpenſable neceſly 
that things ſnould be ſettled in England in the mane 
they are. As the moving ſprings of the Executin 
power are, in the hands of the King, a kind of ſacn 
depo/itum, ſo are thofe of the fares Power in tl 
nands of the two Houſes. The King muſt abſtain fra 
touching them, in the ſame manner as all the ſubjed 
of the kingdom are bound to ſubmit to his prerop 
tives. When he fits in Parliament, he has left, 
may ſay, his executive power without doors, ande 
only aſlent or diſſent. If the Crown had been allen 
ed to take an active part in the huſineſs of maki 
laws, it wonld ſoon bave rendered uſeleſs the o 
br e of the Legiſlature. 


— 1 i mean here, the circumſtance of the k 
ple having entirely delegatcd their power to their Repreſen 
tives: the conſequences of which Inſtitution will be dic 
ſed in the next chapter. 
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CRAFTY. 


n which an Inquiry is made, whether it would be ah 
Advantage to the public Liberty, that the Laws Should 
be enac ted by the Votes of the People at large. 

UT it will be ſaid, whatever may be the wiſ- 
B dom of the Englich Laws, how great ſoever their 
recautions may be with regard to the ſafety of the in- 
lividual, the People, as they do not themſelves ex- 
reſsly enact them, cannot be looked upon as a free 
People. The Author of the Sacra! Contract carries 
his opinion even farther; he ſays, that, though the 
People of England think they are free, they are 
much miſtaken; they are ſo only during the elec- 
tion of Members for Parliament: as ſoon as theſe are 
elected, the People are ſlaves they are nothing *.“ 
Before J anſwer this objection, I thall obſerve, that 
de word Liberty is one of thoſe which have been moſt 
uſunderſtood or miſapplied. 

Thus, at Rome, where that claſs of Citizens who 
ere really Maſters of the State, were ſenſible that a 
wfol regular authority, once truſted to a ſingle Ruler, 
ould put an end to their tyranny, they taught the 
eople to believe, that, provided thoſe who exerciſed 
military power over them, and overwhelmed them 
th inſults, went by the names of Conſules, Dictatores, 
atricii, Nobiles, i in a word, by any other appellation 
lan that horrid one of Ne they were free, and that 
ch a valuable ſituation muſt be preferred at the price 
every calamity. 

In the ſame manner, certain Writers of che preſent᷑ 
ge, miſled by their inconſiderate admiration of the 
vernments of ancient times, and per haps oo by a 


eft, 8 
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e Sec M. Rouſſcau's Social Contract, chap. xv. 
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nothing morethan an ardent deſire of committing (laugh, 


port ſuch opinions, they have uſed a profuſion of ex 
aggerated expreſſions without any diſtin meaning 
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them, the words daſtardlineſs, corruption, greatneſ 


to be regulated. They were ſatisfied when they ſaw 


in which they were uſed in the ancient Commonwealth, 


ſtill are by moſt of the Writers who deſcribe their Gor 


defire of preſenting lively contraſts to what they eil 
the degenerate manners of our modern times, hay, 
cried up the governments of Sparta and Rome, as th 
only ones fit for us to imitate, In their opinions, th 
only proper employment of a free Citizen is, to be . 
ther inceſſantly aſſembled in the forum, or preparing jr Wi | 
war. Being valiant, inured to hardſhips, inflamed wii" 
an ardent love of one's Country, which is, after all, ng f 
thing more than an ardent defire of injuring all Mank! 
for the ſake of that Society of which we are Member 
and with an ardent love of glory, which is likemik 


LEA As mc 


ter, in order to make afterwards a boaſt of it, han 
appeared to theſe Writers to be the only ſocial quali. 
cations worthy of our eſteem, and of the encourage 
ment of law-givers . And while, in order to {up 


and perpetually repeated, though without defini 


ſoul, and virtue, they have never once thought of tel 
ling us the only thing that was worth our Knowing 
which is, whether men were happy under thoſe bi 
vernments which they ſo much exhorted us to imita 

Nor, while they thus miſapprehended the only ration 
deſign of civil Societies, have they better underſtood t 
true end of the particular inſtitutions by which they wel 


few who really governed every thing in the State, at tim 
perform the illuſory ceremony of aſſembling the body! 
the People, that they might appear to conſult them: a 
the mere giving of votes, under any diſadvantage in 


* T have uſed all the above expreſſions 1n the ſame ſe 


ments, 
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1 WW manner of giving them, and how much ſoever the Jaw 
„might afterwards be-negletted that was thus pretended to 
have been made in common, has appeared to them to be 
he WY Liberty. N 55 

But thoſe Writers are in the right: a Man who con- 
fo tributes by his vote to the paſſing of a law, has himſelf 
n made the law; in obeying it, he obeys himſelf, —he there- 
fore is free. A play on words, and nothing more. The 
in WY individual who has voted in a popular legillative Aſſem- 
den bh has not made the lau that has paſſed in it; he has on- 
y contributed, or ſeemed to contribute, towards enatting 


" it, for his thouſandth, or even ten thouſandth ſhare : he 
* has had no opportunity of making his objections to the 


e law, or of canvaſſing it, or of propoſing re- 
ſtri 

his aſſent or diſſent, When a law is paſſed agreeably to 
his vote, it is not as a conſequence of this his vote, that 
his will happens to take place; it is becauſe a number of 
other. men have accidentally thrown themſelves on the 
ſame fide with him: when a law contrary to his inten- 
tions is enacted, he muſt nevertheleſs {ubmit to it. 


wiWcive a vote is the eſſential conſtituent of liberty, yet, ſuch 
lc Gollliberty could only be ſaid to laſt for a ſingle moment, at - 
Nita 


er which it becomes neceſſary to truſt entirely to the 
aulongggiſcretion of other perſons, that is, according to this doc- 
Irine, to be no longer free, It becomes neceſſary, for 


on the honeſty of thoſe who collect the ſuffrages; and 


at ünnore than once have falſe declarations been made of 
body hem. 8 | 
maß The Citizen muſt alſo truſt to other perſons for the 
e in 


xecution of thoſe things which have been reſolved upon 
n common: and when the Aſlembly ſhall have ſeparat- 
d, and he ſhall find himſelf alone, in the preſence of the 
Men who are inveſted with the public power, of the 
-onſuls, for inſtance, or of the Dittator, he will have but 
tle ſecurity for the continuance of his liberty, if he has 


ions to it, and he has only been allowed to expreſs 


| This is not all; for though we ſhould ſuppoſe that to 


Inſtance, for the Citizen who has given his vote, to rely 
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only that of having contributed by his ſuffrage toward 
enatling a law which they are determined to neglect. 
What then is Liberty ? Liberty, I would anſwer, þ 
far as it is poſſible for it to exiſt in a ſociety of Being 
whoſe intereſls are almoſt perpetually oppoſed to each 
other, conſiſts in this, that every Man, whale he reſpects I 
per ſons of others, and allows them quietly to enjoy the yy 
duce of their mduſtry, be certain humſelf likewiſe to enjoy tit 
produce of his own induſtry, and that por” top be alſs ſu 
cure. But to contribute by one's ſuffrage to procun 
theſe advantages to the Community, —to have a ſhare in 
eſtabliſhing that order, that general arrangement of thingy 
by means of which an individual, loſt as it were in the 
crowd, is effettually protected, — to lay down the rules u 
be ebſerved by thoſe who, being inveſted with a conf. 
derable power, are charged with the defence of individu 
als, and provide that they ſhould never tranſgreſs them 
theſe are functions, are acts of Government, but not con. 
ſtituent parts of Liberty, | 
To expreſs the whole in two words :—To concur h 
one's ſuffrage in enacting laws, is to enjoy a ſhare, what 
ever it may be, of Power: to live in a ſtate where the 
laws are equal for all, and ſure to be executed (whatevet 
may be the means by which theſe advantages are attainet) 
is to be free. 1 NE T2 
Be it ſo : we grant that to give one's ſuffrage is not l. 
| berty itſelf, but only a means of procuring it, and 1 
means too which may degenerate to mere form; wt 
grant alſo, that it is poſſible that other expedients migit 
be found for that purpoſe, and that, for a Man to decide 
that a State with whoſe Government and interior adm 
niſtration he is unacquainted, is a State in which ine 
People are ſlaves, are nothing, merely becauſe the Com 
of ancient Rome are no longer to be met with in it, 181 
ſomewhat precipitate decifion. But ftill we muſt con- 
nue to think, that liberty would be much more complete 
if the People at large were expreſsly called upon to giv! 
their opinion concerning the particular proviſions I) 
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Mich it is to be ſecured, and that the Engliſh Jaws, for 
inſtance, if they were made by the ſuffrages of all, would 
obe wiſer, more equitable, and, above all, more likely to 
be executed. To this objettion, which is certainly ſpe- 
ach cious, I ſhall endeavour to give an anſwer. 
„It, in the firſt formation of a civil Society, the only 
19. care to be taken was that of eſtabliſhing, once for all, the 
th WS ſeveral duties which every individual owes to others, and 
so the State, —if thoſe who are intruſted with the care of 
um procuring the performance of theſe duties, had neither 
en any ambition, nor any other private paſſions, which ſuch 
nos employment might put in motion, and furniſh the means 
of gratifying : in a word, if looking upon their function 
as a mere taſk of duty, they were never tempted to devi- 
ate from the intentions of thoſe who had appointed them; 


R * . . 
1d. 1 confeſs that in ſuch a cafe, there might be no inconve- 
n- nience in allowing every individual to have a ſhare in 
con. che government of the community of which he is a 


member; or rather I ought to ſay, in ſuch a Society, and 


r by mong ſuch Beings, there would be no occaſion for any 
that: WE Gove: nment. | 1 | 
e the But experience teaches us that many more precautions, 


indeed, are neceſſary to oblige Men to be juſt towards 
each other; nay, the very. firſt expedients that may be 
expected to conduce to ſuch an end, ſupply the moſt 


ot ll. {Wiruitful fource of the evils which are propoſed to be pre- 
nd 1 {Wvetited. Thoſe laws which were intended to be equal 
; we tor all, are ſoon warped to the private convenience of 
mipht ho fe who have been made the adminiſtrators of them: 
ecie ¶ —inſtituted at firſt for the protection of all, they ſoon are 
admi- made only to defend the uſurparions of a few; and as 
ch the ſte People continue to reſpect them, while thoſe to whoſe 
omi guardianſhip they were intruſted make little account of 
t, 15 nem, they at length have no other effett than that of ſup- 
conii-Wplying the want of real ſtrength in thoſe few who hade 
plete, eontrived to place themſelves at the head of the commu- 
o gien, and of rendering regular and free from danger the 


ns Manny of the ſmalier number over the greater, 
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To remedy, therefore, evils which thus have a tend, 
cy to reſult from the very nature of things, to oblige 
thoſe who are in a manner Maſters of the law, to con. 
form themſelves to it,—to render ineffectual the ſilen, 
powerful, and never active conſpiracy of thoſe who yy, 
vern, requires a degree of knowledge, and a ſpirit of 
perſeverance, which are not to be expetted from the 
multitude, 1 | „„ 

The greater part of thoſe who compoſe this multitude, 
taking up with the care of providing for their ſubſiſtence, 
have neither ſufficient leiſure, nor even, in conſequency, 
of their more imperſect education, the degree of intorma. 
tion requiſite for functions of this kind. Nature, be. 
ſides, who is ſparing of her gifts, has beſtowed upon on 
ly a few Men an underſtanding capable of the compli. 
cated reſearches of Legiſlation ; and, as a ſick Man trufl 
to his Phyſician, a Client to his Lawyer, ſo the greater 
number of the Citizens mull truſt to thoſe who have more 
abilities than themlelves for the execution of things which, 
at the ſame time that they ſo materially concern them, 
require ſo many qualifications to periorm them with any 
degree of ſufficiency. | 

To theſe conſiderations, of themſelves ſo material, a- 
nother muſt be added, which is if poſſible of ſtill greater, 

weight. This is, that the multitude, in conſequence ot 
their very being a multitude, are incapable of coming 10 
any mature reſolution, 

Thoſe who compoſe a popular Aſſembly are not afiu- 
ated, in the courſe of their deliberations, by any clear and 
preciſe view of any preſent or poſitive perſonal intereit. 
As they lee themſelves Joſt as it were in the crowd of 

thoſe who are called upon to exerciſe the [ame function 
with themſelves, as they know that their individual votes 
will make no change 1n the public reſolution, and that to 
whatever fide they may incline, the general reſult wil 
' nevertheleſs be the fame, they do not undertake to em- 
quire how far the things propoſed to them agree witiihe 
whole of the law already in being, or with the preſent 
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ircumſtances of the State, becauſe Men will not enter 
upon a laborious taſk, when they know that it can ſcarce- 
ly anſwer any purpoſe. 


elying on all, that the Aſſembly ofthe People meets. But as 
bery few among them have previoully confidered the 
Jubjects on which they are called upon to determine, ve- 
y few carry along with them any opinion or inclination, 
r at leaſt any inclination of their own, and to which 
hey are reſolved to adhere. As however 1t 1s neceſſary 


re determined by reaſons which they would bluſh to pay 
ny regard to, on much leſs ſerious occaſions. An unu- 
al ſight, a change of the ordinary place of the Aſſembly, 
ſudden diſtutbance, a rumour, are, amidſt the general 


Jage of ſeparate wills, thus formed haſtily and without 
lection, a general will reſults, which is alſo void of re- 
eftton; | | | 

If, amidſt theſe diſadvantages, the Aſſembly were 
it to themſelves, and no body had an intereſt to lead 
tem into error, the evil, though very great, would 
t however be extreme, becauſe ſuch an aſſembly ne- 
r being called upon but to determine upon an af- 
mative or negative, that is, never having but two 


It is, however, with diſpoſitions of this kind, and each 


t laſt to come to ſome reſolution, the major part of them 


ant of a ſpirit of deciſion, the /ufficiens ratio of the de- 
mination of the greateſt part “; and from this aſſem.- - 


* 


. ſes to chooſe between, there would be an equal 
1 ance for their chooſing either; and it might be hoped 
fd rat every other turn they would take the right 
ya I | 

tion | SN | : 

votes But the combination of thoſe who ſhare either in the 
hat to A a- 

t wil Ml : 5 
0 en- Every one knows of how much importance it was in 
uh ihe Roman Commonwealth, to aſſemble the People, in one 
\reſent e rather than another, In order to change entirely the 


ure of their reſolutions, it was often ſufficient to hide 
u them, or let them ſee, the Capitol. 
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actval exerciſe of the public Power, or in its advan. 
tages, do hot thus allow themſelves to fit down in in. 
action. They wake, while the People ſleep. Entire. 
ly taken np with the thoughts of their own power, they: 
live but to'increaſe it. Deeply verſed in the manage. 
ment of public buſineſs, they ſee at once all the poſi. 
ble conſequences of meaſares. And as they have the 
excluſive direction of the ſprings of Government, they 
give riſe, at their pleaſure, to every incident that may 
influence the minds of a multitude who are not on their 
guard, and who wait for ſome event or other that may 
finally determine them. 
It is they who convene the Aſſembly, and diffolre 
it: it is they who offer propoſitions, and make ſpeech. 
es to it. Ever active in turning to their advantage 
every circumſtance that happens, they equally aval 
themſelves of the traQableneſs of the People duriy 
public calamitics, and its heedleſsneſs iu times of pro: 
perity. When things take a different turn from what 
they expected, they diſmiſs the Aſſembly. By pre 
ſenting to it many propoſitions at once, and which at 
io be voted upon in the lump, they hide what is de 
tined toe promote their own private views, or gives 
ec lour to it, by joining it with things which they Kron 
wil] take hold of the mind of the People“. By pit 
ſenting in their ſpeeches, arguments and facts, wil 


* It was thus the Sengte, at Rome, aſſuped to itſelftit 
power of lay ing tate. They promiſed, in the time of tid 
war againſt the Veientes, to give pay to ſuch Citizens 
would enliſt: ard to that end they eſtabliſh a tribute, Til 
people, ſolcly taken up with the idea of not going to wart 
their own expence, were tian ſported with ſo much JoY, th 
they crowd at the door of the Senate, and laying hol! 
the hands of che Senators, called them their Fathers. —\\ 


5 . þ 1 

1% nam acc plum a plete tanto grudio traniur : cencurſum LY I 
. a ; be * 7 -h 

Curiam offe, prevenſataſque excrntium manus, Patres vere 4 pe 

lator, Cc. Sec Tit. Liv. book iv. eb 
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ſen have no time to examine, they lead the People in- 
o grols, and yet deciſive errors; and the common pla- 
Nes of rhetoric, ſupported by their perſonal influence. 
ret enable them to draw to their fide the majority of 
otes. | 8 

On the other hand, the few {for there are, after all, 
me) Who, having meditated on the propoſed queſ- 
on, ſee the conſequences of the deciſive ſtep which is 
ſt going to be taken, being loſt. in the crowd, cannot 
lake their feeble voices to be heard in the midſt of the 
niverſal noiſe and confuſion, They have it no more 
ne their power to ſtop the general motion, than a Man 
ech the midſt of an army on a march, has it in lis pow- 
to avoid marching. In the mean time the People 


tage bg ER ns. 
-vall re giving their ſuffrages 3 Majority &Dpears in a- 
rig bur of the propoſal; it is finally proclaimed as the 


prof neral will of all; and it is at bottom nothing more 
hun the effect of the artificers of a few deſigning Men, 
preſs are exulting among themſelve;*, 


-h ate | | | 
s del. * I might confirm all theſe things by numberleſs inſances 
o1ve n ancient Hiſtory ; but, if I may be allowed in this caſe, 
Kron draw examples from my own Country, & cw evrare dome/- 
; pip fafla, I ſhall relate facts which will be no leſs to the pur- 
wi In Geneva, in the year 1707, a law was enacted, that 
25 eneral Aſſembly of the People ſhould be held every five 
ars, to treat of the affairs of the Republic ; but the Magiſ- 
tes, who dreaded thoſe Aſſemblies, ſoon obtained from the 
tizens themſelves the repeal of the law; and the firſt reſo- 


ul elf tht 
e of tid 
Zens A 


- on of the People, in the firſt of theſe periodical Aſſem- 


es (in the year 1712) was to aboliſh them for ever. The 
found ſecrecy with which the Magiſtrates prepared their 
bpolal to the Citizens on that ſubject, and the ſud en man- 
in which the latter, when aſſembled, were acquainted 
h it, aud made to give their votes upon it, have indeed 
ounted but imperfectly for this ſtrange determination of 
people; and the conſternation which ſeized the whole 
lembly when the reſult of the ſufftages was proclaimed, ha, 
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In a word, thoſe who are acquainted with Republican 
| Governments, and, in general, woo know the manner jn 


confirmed many in the opinion that ſome unfair means had 
been uſed. The whole tranſaction has been kept ſeceret tg 
-this day; but the common opinion on this ſubject, which ha 
been adopt=1 by M. Rouſſeau in his Lettres de la Montag; 
is this: the Magiſtrates; it is ſaid, had privately inftruQe 

, the Secretaries in whoſe ears the Citizens were to avhi/pn 
their ſuffrages: when a Citizen ſaid, approbation, he was un. 
derſtood to approve the propoſal of the Magiſtrates ; whe 
he ſaid, reectiun, he was underſtood to reject periodical Aſſn 


In the year 1238, the Citizens enacted at onee into laws. 
ſmall Code of forty-four Articles, by one ſingle line of which 
they bound themſelves for ever to ele& the four Syndics (the 
Chiefs of the Council, of the twenty-five) out of the Men. 
bers of the ſame Council; whereas they were before free i 
their choice. They at that time ſuffered alſo the word 
8 to be ſlipped into the law mentioned in a preceding 
ote, which was tranſcribed from a former Code; the con 
ſequence of which was to render the Magiſtrates abſolute mal, 
ters of the Legiſlature. 

The Citizens had. thus been ſucceſſively ſtripped of all ther 
political rights, and had little more left to them thay the ples 
ſure of being called a Sovereign Aſſembly, when they met 

(which idea, it muſt be confeſſed, preſerved among them: 
ſpirit of reſiſtance which it would have been dangerous for 
the Magiſtrates to provoke too far,) and the power of at lea 


refuſing to elect the four Syndics. Upon this privilege the 
Citizens have, a few years ago (A. 1765, to 1768, ) made 2 5 
their laſt ſtand: and a ſingular conjunction of circumtiance wil 
having happened at the ſame time, to raiſe and preſerve 2. ord 
mong them, during three years, an uncommon ſpirit of union [ 
and perſeverance, they have in the iſſue ſucceeded in a great ted 
: meaſure to repair the injuries which they had been made to Wh at 
do to themſelves, for theſe laſt two hundred years and more. i the) 
A total change has fince that time been effefted by foreign force, Wi 7 « 
in the Government of the Republic (A. 1782,) on which bir it luc! 
nt a proper place to make any,obſervation | ew 
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which buſineſs is tranſacted in numerous Aſſemblies, will 

not ſcruple to aſſirm, that the few who are united toge- 
cher, who take an ative part in public affairs, and whoſe 

ſation makes them conſpicuous, have ſuch an advantage 
over the many who turn their eyes towards them, and are. 
| without. union among themſelves, that, even with a 
midling degree of ſkill, they can at all times direct, at 
their pleaſure, the general reſolutions; — that, as a con- 
ſequence of the very nature of things, there is no propo- 
ſal, however abſurd, to which a numerous aſſembly of 
Men may not, at one time or other, be brought to aſſent; 

and that laws would be wiſer, and more likely to-procure 
the advantage of all, if they were to be made by drawing 
lots, or caſting dice, than by the ſufferings of a mujinude, 


» 
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Advantages that accrue to the People from appointing 
8 Repreſentatives. IP 


FOW then ſhall the People remedy the diſadvanta- 
ges that neceſſarily attend their ſituation ? How 
ſhall they reſiſt the Phalanx of thoſe who have engralled 
to themſelves all the honours, dignities, and power in 
| the State) | | & 
It will be by employing for their defence, the ſame 
means by which their adverſaries carry on their attack: it 
will be by uſing the ſame weapons as they do, the ſame 
order, the ſame kind of diſcipline. 
They are a ſmall number, and conſequently eaſly uni- 
et ted; —a ſmall number muſt therefore be oppoſed to them, 
o chat a like union may alſo be obtained. It is becauſe. 
re, they are a {mall number, that they can deliberate on eve, 
, occurrence, and never come to any reſolutions but 
xi: ſuch as are maturely weighed—it is becauſe they are 
ew, that they can have forms which contiwally 


\ 
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ſerve them for general ſtandards to reſort to, approved 
mexims to which the 1nvariably adhere, and plans which 
they never loſe fight of :—here, therefore, I repeat it, 
oppole to them a ſmall number, and you will obtain the 
like advantages. LOTION ae es ' 520 
Beſides, thoſe who govern, as a farther conſequence 
of their being few, have a'more conliderable ſhare, conſe. 
quenthy feel a deeper concern in the ſucceſs, whatever it 
may be, of their enterprizes. As they uſually profeſs 2 
contervpt for their adverſaries, and are at all times acting 
an offenſi ve part againft them, they impoſe-on themſelves 
an obligation of conquering. They in ſhort, who are 
all alive from the moſt powerful incentives, and aim at 
gaining new advantages, have to do with a multitude, 
who, wanting only to preſerve what they already pollels, 
are unavoicably liable to long intervals of inactivity and 
ſupineneſs. But the People, by appointing Repreſenta. 
tives, immediately gain to their cauſe that advantageous 
activity which they before ſtood in need of, to put them 
on a par with their adverſaries; and thoſe paſſions become 
excited in their defenders by which they themſelves can. 
uot poſſibly be actuated. JJ 
Excluſively charged wich the care of public liberty, the 
Repreſentatives of the People will be animated by a ſenſe 
of the greatneſs of the concerns with which they are in- 
truſted. Diflinguiſhed from the bulk of the Nation, and 
forming among themſelves a ſeparate Aſſembly, they will 
aſſert the rights of which they have been made the Guar- | 
dians, with all that warmth which the rit de corps 18 
uſed to inſpire x. Placed on an elevated theatre, they 
will endeavour to render themſelves ſtill more conſpicu- 
ous; and the arts and ambitious activity of thoſe who go- 
vern, will now be encountered by the vivacity and per- 
ſevctence of oppcrents attuated by the love of glory. 


If it had not been for an incentive of this kind, the En- 
gil Commons would not have vindicated their right of tax. 
ation with ſo much vigilance as they have done, again!t al 
enterprizes, often perhaps involuntary, of the Lords. 


\ 
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Laſtly, as the Repreſentatives of the People will natu— 


rally be ſelected from among thoſe Citizens who are moſt 


favoured by fortune, and will have conſequently much 
to preſerve, they will, even in the midſt of quiet times, 
keep a watchful eye on the motions of Power. As the 


advantages they poſſeſs, will naturally create a kind of ri- 


valſhip between them and thoſe who govern, the jealou- 
{- which they will conceive againſt the latter, will „we 


them an exquiſite degree of ſenſibility on every increaſe 


of their authority. Like thoſe delicate inſtruments which 
diſcover the operations of Nature, while they are yet im- 
perceptible to our ſenſes, they will warn the People of 


thoſe things which of themſelves they never ſee but when 


it is too late; and their greater proportional {hare, whe- 
ther of real riches, or of thoſe which lie in the opinions 


of Men, will make them, if I may fo exprets myſelf, the 


barometers that will diſcover, ia its firſt beginning, every 
tendency to a change in the Conſtitution F. 


$4444 4-4-4-4--4--4-4þ 44 3. „ .- .- 


CHAPTER: VH, 


= 6 continued—The advantages that accrue to th: 

Fcople | 
mconſaderable, unleſs they alſo entirely truſt their Legiſ- 
lattve Authority to them. | 


T* E obſervations made in the preceding Chapter 
are ſo obvious, that the People themſelves, in po- 
pular Governments, have alway been ſenſible of the 


All the above reaſoning eſſentially requires that the Re- 
preſentatives of the People ſhould be united in intereſt with 
the People. We ſhall ſcon ſee that this union really obtains | 
in the Engliſh Conſtitution, and may be called the matter- 


piece of it. 


rom their appointing Repreſentatives, are very 
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unh of them, and never thought” it poſſible to remedy. 
by themſelves alone, the diſadvantages neceſſarily attend. 


ing their ſituation. Whenever the oppreſſions of their 
Rulers have forced them to refort to ſome uncommon 
exertion of their legal powers, they have immediately put 
themſelves under the direction of thoſe few men who hay 
been inſtrumental in informing and encouraging them; 
and when the nature of the circumſtances has required 
any degree of firmneſs and perſeverance in their condug, 
they have never been able to attain the ends they propoſ. 
ed to themſelves, except by means of the moſt implicit 
deference to thoſe Leaders whom they had thus ap- 
PARTY TC TR TGT E CT ND Ne 


But as theſe Leaders, thus haſtily choſen, are eaſily in! 


timidated by the confinual diſplay which is made before 


them of the terrors of Power, as that unlimited confidence 
which the People now repoſe in them, only takes place 
when public liberty is in the utmoſt danger, and cannot 
be kept up_otherwiſe than by an extraordinary conjunc. 


tion of circumſtances, and in which thoſe who govern 


ſeldom ſuffer themſelves to be caught more than once, 
the People have conſtantly ſought to, avail themſelves of 
the ſhort intervals of ſuneriority which the chance of 
events had given them, for rendering durable thoſe ad. 


vantages which they knew would, of themſelves, be but 


tranſitory; and for getting ſome perſons appointed, whole 
peculiar office it may be to prote& them, and whom the 


Conſtitution ſhall thenceforwafds recognize. Thus it 


was that the People of Lacedæmon obtained their. E- 
phori, and the People of Rome their Tribunes. 


We grant this, will it be ſaid; but the Roman e. 


never allowed their Tribunes to conclude any thing defin- 


lively: they, on the contrary, reſerved to themſetves the 
right of ratifyang * any Reſolutions the latter ſhould take. 
This, I anſwer, was the very circumſtance that rendered 
the inſtitution of the Tribunes totally ineffectual in the 
event. The People thus wanting to interfere with hel, 


* See M. Rofleau's Social Contract. 
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on opinions, in the reſolutions of thoſe on whom they 


deavouring tc ſettle with an hundred thouſand votes, 
things which would have been ſettled equally well by the 
votes of their adviſers, defeated in the iſſue every benefi- 
- cial end of their former proviſions; and while they meant 
to preſerve an appearance of their ſovereignty (a chime- 
rical appearance, ſince it was under the direction of others 
hat they intended to vote,) they fell back into all thoſe 
inconveniences which we have before mentioned. 
The Senators, the Conſuls, the Dictators, and the other 
great Men in the Republic, whom the People were pru- 
dent enough to fear, and ſimple enough to believe, conti- 


artifices.” They continued to make ſpeeches to them *, 
and ſtill availed themſelves of their privilege of changing 
at their pleaſure the place and form of the public meet- 
ings. When they did not find it poſſible by ſuch means 
to direct the reſolutions of the Aſſemblies, they pretend- 
ell that the omens were not favourable, and under this 
pretext, or others of the ſame kind, they. diſſolved them +. 


Valerius Maximus relates that the Tribunes of the 
People having offered to propoſe ſome regulations in regard 
to the price of corn, in a time of great ſcarcity, Scipio Na- 
hea- over - ruled the Aſſembly merely by ſaying, ** Silence, 
* Romans; I know better than you what is expedient for 
the Republic. Which words were no ſooner heard by the 
People, than they ſhewed, by a ſilence full of veneration, 
that they were more affected by his authority, than by the 
neceſſity of providing for their own ſubſiltence. Taceze, 
queſo, Quirites, Plus enim ego quam vos quid reipublice expediat 
le ee. Qu voce auditd, omnes, pleno venerationis filentio, ma- 
1 J autoritatis quem alimentorum ſuorum curam egerunt. - 

be. T Nuid enim maus eff, fi de jure Augurum querimus, ſays 
Tully, who "himſelf was an Augur and a Senator into the 

1 bergan, quam poſſe a ſummis imperiis & ſummis poteflatibus Co- 
led. mau, & Concilia, vel inflituta dimittere, vel habita reſcindere ! 
e. quam rem ſuſceptam dirimi, fi unus Augur AL ud 
ud eft, alium diem) dixerit! See De Legib. lib. ii. $ 12, 
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had, in their wiſdom, determined entirely to rely, and en- 


nued fill to mix with them, and play off their political | 
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And the Tribunes, * they had ſucceeded ſo far as to 
effect an union among themſelves, thus were obliged 10 
ſubmit to the pungent mortification of ſeeing thoſe pro. 
jects which they had purſued with infinite labour, and even 
through. the greateſt dangers, irrecoverably defeated by 
the moſt deſpicable artifices, 

When, at other times, they ſaw that a confederacy 


was carrying on with uncommon warmth againſt them, 


and deſpaired of ſucceeding by employing expedienti 
of the above Kind, or were afraid of diminiſhing their 
efficacy by a too frequent uſe of them, they betock 
themſelves to other ſtratagems. They then conferred 
on the Conſuls, by the means of a ſhort form of word; 
for the occaſion , an abfolute power over the lives of 
the Citizens, or even appointed a Dictator. The Peo- 
ple, at the fight of the State maſquerade which was 
_ diſplayed before them, were ſure to fink into a late of 
conſternation ; and the Tribunes, however clearly they 
might ſee through the artifice, alſo trembled in their 
tury, when they thus beheld themſelves left without 
defer nder« 4. 

At other times, they brought falfe accuſations againſt 
the Tribunes before the Afembly itſelf ; or by pri- 
vately {landering them with the People, they totally 
deprived them of their confidence. It was through ar: 
cifices of this kind, that the People were brought to 
behold, without concern, the murder of Tiberius Grac- 
chus, the only Roman that was really virtuous, —the 
| N one who! truly loved the People. It was alſo in 


f 75 TI Conſul ne quid FE Reſpubltca capiat. | 
* The Tribunes of the People,“ ſays Livy, who was 


great admirer of the Ariilocraticat power, and the People 
66 themſelves, durſt neither bft up their eyes, nor even mut: 
4 tex, in the preſence of the Dictator.“ Nec adverſus Dif: 
toriam vim, aut Tribuni plebis aut ip/a Pfei, atiollere oculos, ai 


hiſcere, audelan. See Tit. Liv. lb. vi. 9 16. 
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the ſame manner that Cains, who was not deterred by 
his brothet's fate from purſuing the ſame plan of con- 
duct, was in the end fo entirely forſaken by the Peo- 
ple, that nobody could be found among them who 
would even lend him a horſe to fly from the fury of 
the Nobles ; and he was at laſt compelled to lay vio- 
Jent hands upon bimſelf, while he invoked the wrath 
of the Gods on his inconſtant fellow-citizens. 

At other times, they raiſed diviſions among the Peo- 
ple. Formidable combinations broke out, on a ſud- 
den, On the eve of important tranſactions; and all mo- 
derate Men avoided attending Aſſemblies, where they 


faw that all was to be tumult and confuſion. , © 

In fine, that nothing might be wanting to the inſo- 
lence: with which they treated the Aſſemblies of the 
People, they ſometimes falſified the declarations of the 
number of the votes ; they even once went fo far as to 
carry off the urns into which the Citizens were to 
throw their ſuffrages *. | 1 
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0 HAP. Vn. 
The Subjef? concluded Effects that have reſulted in the 
_ Engliſh Government, from the People's Power being 
completely delegated to their Repreſentatives, 


Dor when the People have entirely truſted their 


Vas D power to a moderate number of perſons, affairs 
mut = Th d ith reſpe. all t ! 
*. e reader with reſpect to all the above obſervations, 


may ſee Plutarch's Lives, particularly the Lives of the two 
Gracchi. I muſt add, that I have avoided drawing any in- 
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IP EE take a widely different turn. Thoſe who | 


govern are from that moment obliged to leave off all 
thoſe ſtratagems which had hitherto enſured their ſuc. 
ceſs. Inſtead. of thoſe. Aſſemblies which they affected 
to deſpiſe, and were perpetually comparing to ſtorms, 
or to the current of the Euripus*, and in regard to 
which they accordingly thought themſelves at liberty 
to paſs over the rules of Juſtice, they now find that they 
have to deal with Men who are their equals in point 
of education and knowledge, and their inferiors only 
in point of rank and form. They, in conſequence, 
ſoon found it neceſſary to adopt quite different me- 


thods; and, above all, become very eareful not to talk 


to dem any more about the ſacred chickens, the white 
or black days, and the Sibylline books.—As they ſee 
their new adverſaries expect to have a proper regard 
paid to them, that fingle circumſtance inſpires them 
with it :—as they ſee them act in a regular manner, 


obſerve conſtant rules, in a word, proceed with ern 
they come to look upon them with reſpe&, from the 
very ſame reaſon which makes them themſelyes to be. 


reverenced hy the People. 


The Repreſentatives of the People, on "be other hand, : 


do not fail ſoon to procure for themſelves every advan: 


tage that may enable them effectually to uſe the powers 


with which they have been entruſted, and to adopt every 


ſtance Aids thoſe: Atemblies'i in Which one half of the People 


were made to arm themſelves againſt the other. I have here 


only alluded to thoſe times which immediately either prece 


ded or followed the third Punic war, that is, of thoſe which 
are commonly called the beſt period of the Republic. 
- *, Tully makes no end of his ſimilies on this ſubje&, Nuo 


enim ſretum, quem Euripum, tot motus, tantas ei tam varids ha- 


lere putatis agitationes fludum, quantas perturbationes & quantis 
eftus habet ratio Comitiorum ? See Orat. pro Murzna. — Concin,” 
lays he in another place, gue ex imperit, mis conflat, Oc. Ds 


Amicitia, 9 25 
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rule of proceeding that may make their refolations to be 
uuly the reſult of reflection and deliberation. Thus it 
was that the Repreſentatives of the Engliſh Nation, ſoon 
aſter their fir ſt eſtabliſhment, became formed into a ſepa-' 
rate Aſſembly : they afterwards obtained the liberty of 
inting a Preſident:— ſoon, after, they inſiſted upon 
heir being conſulted on the laſt form of the Ads to which 
they had given riſe:—laſtly, they inſiſted on thenceforth, 
deen hbesſev es.. 
In order to prevent any poſſibility of ſurprize in the 
courſe, of their proceedings, it is a ſettled rule with them, 
that every propoſition, or bill, muſt be read three times, 
at different prefixed days, before it can receive a final 
ſanction: and before each reading of the bu], as well as 
at. its firſt introduction, an expreſs reſolution mult be ta- 
ken to continue it under conſideration. If the bill be re- 
jected, in any one of thoſe ſeveral operations, it mult be 


| dropped, and cannot be propoſed again during the ſame 
if Seſſion *. 3 Bs VVV 

' WH The Commons have been, above all, jealous of the 
* WY freedom of ſpeech in they Aſſembly. They have ex- 
* WK prefsly ſtipulated, as we have above mentioned, that none 
of their words or ſpeeches ſhould be queſtioned in any 
, place out of their Houſe. In fine, in order to keep their 
8 deliberations free from every kind of influence, they have 
Ig Ti SIP . | : the 

{ It is moreover a ſettled rule in the Houſe of Commons, 


le chat vo Member is to ſpeak more than once in the ſame day. 
re Wben the number and nature of the clauſes of a Bill require 
that it ſhould be diſcuſſed, in a freer manner, a committee is 


e · | 
ch pointed for the purpoſe, who are to make their report af- 
eerwards to the Houſe. When the ſubject is of importance, 
* this Committee is formed of the whole Houſe, which ſtill con- 
„. WE ues to fit in the ſame place, but in a leſs: ſolemn manner, 
140; end under another Preſident, who is called the Chairman of 
cio, be Committee. In order to form the Houſe again, the mace 
De ce on the Table, and the Speaker goes again into 
as chair. | | EE 
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denied their Preſident the right to give his vote; or even 
his opinion: they moreoyer have ſettled it as a rule, 
not only that the King could not ſend to them any expren ll _ 
pPropoſal about laws, or other ſubjects, hut even that hu WW ( 
name ſhould never be mentioned in the deliberations .f 
But that circumſtance which, of all others, conſtitutem e 
the ſuperior excellence of a Government in which ibe et 
People att only through their repreſentatives, that is, by WW th 


means of an aſſembly formed of à moderate number of e 


perſons, and in which it is poſſible for every member o h: 
propoſe new ſubjects, and to argue and canvaſs the quel. 
tion that ariſes, is that ſuch a Conſtitution is the only one 
that is capable of the zmmenſe advantage, and of which! 
do not know if I have been able to convey an adequate 
idea to the reader when I mentioned it before +, I men 
that of putting into the hands ofthe People the moving 
ſprings of the Legiſlative authority. - 
In a Conſtitution where the People at large exerciſe the 
function of enacting the Laws, as it is only to thoſe per. 
ſons towards whom the citizens are accuſtomed to tum 
their eyes, that is to the very Men who govern, that the 
Aſſembly have either time or inclination to liſten, "they 
acquire, al length, as has conſtantly been the caſe in al 
Republics, the excluſiveright of propoſing, if they pleaſe 
when they, pleaſe, in what manner they pleaſe. A pie 
rogative this, of ſuch extent, that it would ſuffice to pul 
an aſſembly formed of Men of che greateſt paris, at tt 
mercy of a few. dunces, aud renders completely illuſoſ 
the boaſted power of the People. Nay more, as this pre 
rogative is thus placed in the very hands of the adve' 
{aries of the People, it forces the People to remain e- 
poſed to their attacks, in a condition perpetually palin 


1 . 


If any perſon were to mention in his ſpeech, what tit 
King evi/bes ſhould" be, would be glad to ſee, &c. he would 
immediately called 10 order, for attempting to influence i 

 ._ » + See chap. iv. of this Book. 
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and takes from them the only legal means by which they 
might effectually oppoſe their uſurpations. Wy 

To expreſs che whole in a few words. A repreſentative 
Conſtitution places the remedy in the hands of thoſe who 
feel the diſorder: but a Popular Conſtitution places the 
jemedy in the hands of thoſe who cauſe it; and it is ne- 


| e Wi 

8 cellarily productive, in the event, of the misfort une—of 
be political calamity, of truſting the care and the means 
(Wl cf repreſſing the invaſions of power, to the Men who 
have the enjoyment of power. Ep oe 
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A farther Diſadvantage of Republican Governments, —The 


er. People are necef/arily betrayed by thoſe in whom they 
urn \ truft. te 5 | 

the OWEVER, thoſe general aſſemblies of a People 
* 1 Who were made to determine upon things which 
W 


; they neither underſtood nor examined, —that genere! 
call Bi confuſion in which the ambitious could at all times hide 
Pie tbeir artifices, and carry on their ſchemes with ſafety, 
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* were not the only evils attending the ancient Common- 4 
in wealths. There was a more fecret defect, and a defect il 
U | 3 


that ſtruck immediately at the very vitals of it, inherent 
ple in that kind of Government. 8 | 
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dv It was impoſſible for the People ever to have faithful 1 
_ defenders. Neither thoſe whom they had expreſsly cho- 1 
allet 


n 
we by 


len, nor thoſe whom ' ſome perſonal advantages enabled 
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o govern the Aſſemblies (for the only uſe, I muſt repeat 
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rat fn, which the People ever make of their power, is either | 
zuld e give it away, or allow it to be taken'from them) could q 


jollibly be united to them by any common feeling of the 
lame concerns. As their influence put them, in a great 
weaſure, upon a level with thole who are inveſted wich 
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the executive authority, they cared little to reſtrain op. 


preſſions out of the reach of -which they ſaw themſelves the 
placed. Nay, -they' feared: they ſhould thereby leſſen a 2 
power which they knew was one day to be their own; all 
rf they had not even already an actual ſhate in it vx. of 
Thus, at Rome, the only end which the Tribunes ever rig 
purſued with. any, degree of ſincerity. and perſeverance; Will the 
was to procure to the People, that is to themfelves, an ſo, 
admiſſion to all the different dignities in the Republic, " 
Ale havin obtained that a law ſhould be enated for 15 
admitting P Plebcians to the Conſulſhip, they procured for late 
them the liberty of intermarrying with the Patrician, de 
They afterwards rendered them admiſtible to the Dita. 1 
torſhip, to the office of military Tribune, to the Cenſor. like 
ſhip: in a word, the only uſe they made of the power of i 
the People, was to increaſe privileges Which they called 2 
the privileges of all, though they and their friends alone 12 
were ever likely to habe the enjoyment of them. ind 
But we do not find that they ever employed the pox. &hy 

er of the People in things really beneficial to the Pev- bus 
ple. We do not find that they ever ſet bounds to th Uze 
terrible power of its Magiſtrate, that they ever re- i 8 
preſſed that claſs of Citizens who knew how to make = 
their crimes paſs uncenſured ; in a word, that they e- 
ver endeavoured, on the one hand to regulate, and on of £ 
the other to ſtrengthen, the judicial power; precauti- 7 
ons theſe, without which men might ſtru ggle to the end 6 
of time, and never attain true libertyf. : * 
* How could it be ee that Men who nc F= 
views of being Prætors, would endeavour to reſtrain the pow- WW. © 
er of the Prætors, that Men who aimed at being one day lere 
Conſuls, would wiſh to limit the power of the Conſuls,—that "3a 


Men whom their influence among the People made ſure of 
getting into the Senate, would e nem to conline only 
the authority of the Senate? = v 
+. Without ſuch- precautions, laws muſt en be, n 2 
Pope expreſſes it, | 
"0 Still for the ſtrong too weak, the 2 2 too ſtrong. 
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And indeed the judicial power, that ſure criterion of 
the goodneſs of a Government, was always, at Rome, 
z mere inſtrument of tyranny. The Confuls were at 
all times in veſted with an abſolute power over the lives 

of the Gitizeus. The Dictators poſſeſſed the ſame 
right; ſo did the Prætors, the Tribunes of the People, 
the judicial Commiſſioners named by the Senate, and 
ſo, of courſe, did the Senate itſelf; and the fact of the 
tree hundred and ſeventy deſerters, whom it com- 
manded to be thrown down at one time, as Livy re- 
lates, from the Tarpeian rock, ſufficiently ſhews that it 
well knew. how to. exert its power upon occaſion. _ 


life-and death, or 9 the right of Killing, was an- 
nexed to every kind of authority whatever, even to 
that which reſults from mere influence, or wealth; 

and the only conſequence of the murder of the 7 
chi, which was accompanied by the ſlaughter of three 


tizens, — — the Nobles Znocked on the Bead, was to 
engage the Senate to eret a Temple to Cancord.. The 
Lex Porcia de tergo civium, which has been ſo much 
celebrated, was attended with no other effect, but that 
of more completely ſecuring againſt the danger of a re- 
talation, ſuch Conſuls, Prætors, Queſtors, &c. as, like 
+ Verres, cauſed the inferior Citizens of Rome to be 

WH ſcourged with rods, and put to death upon crolles, 
8 mere Ce Sem and oruelty®. 


WO TY ws turn our eyes 20. 13 we ſhall bas from 
oy ſereral inſtances of the juſtice of the Ephori, that matters 
at Mc little better ordered there, in regard to the adminiſtra- 
of toon af public juſtice. And in Athens itſelf, which is the 
ne Nen one of the ancient Commonwealths in which the people 
2 ſeem to have enjoyed any degree of real liberty, we ſee the 
25 Magiſtrates, procetd ncarly in the ſame manner as they now 


Ge 


It even may be ſaid, that, at Rome, the power of 


hundred, and afterwards of four thouſand unarmed Ci- 
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People, whom they were appointed to defend, than 


ſelf with the power of taxation; they even ſuffered i 


municability of power, a circumſtance effentially inhe. 


very circumſtance, become its defenders. Though 


humbleſt ſtations, and ſuch as ſeemed totally to pre. 


ſooner reached a certain degree of eminence, than they 
begin to aim higher. Their endeavours had at firſt Ml 


to believe, an act of violence which ſucceſs alone could juſti 


266 THE CONSTITUTION 


In fine, nothing can more completely ſhew to why 
degree the Tribunes had forſaken the intereſts of ti; 


the fa& of their having allowed the Senate to inveſt it. 


to aſſume to itſelf the power not only of diſpenſing 
with. the laws, but alſo of abrogating them“. 
In a word, as the neceffary conſequence of the con. 


rent in the republican form of government, it 1s impoſ. 
ſible for it ever to be reſtrained within certain rules 
Thoſe who are in a condition to eontroul it, from that 


+ — 12 10 „ ine 


they may have riſen, as we may ſuppoſe, from thy 
alude them from all ambitious views, they have no 
other object, as they profeſſed, and perhaps with fin. WW « 


cerity, than to ſee the laws impartially executed: their Wi 
only view now is to ſet themſelves above them; and h 


ſeeing themſelves raiſed" to the level of a claſs of men 
who poſſeſs all the power, and enjoy all the enn we 


do among the Turks: and K think: 56 er hel needs to ple 


be given "than the ſtory of that Barber in the Piræus, who ha 
having ſpread about the town the news of the overthrow of ine 
the Athenians in Sicily, which he had heard from a ſtranget do, 
who had ſtopped at his ſhop, was put to the torture, by the der 
command of the Archons, becauſe he could not tell the nam 
of his author. — See Plut. Life of Nicias. fior 
* There are frequent inſtances of the Conſuls taking away 
from the Capitol the tables of the laws paſſed under tha 
predeceſſors. Nor was this, as we might at firſt be tempted 


fy: it was a conſequence of the acknowledged power enjoj* ub 
ed by the Senate, cujus erat graviſſmun judicium de jure lun OP 
a5 we may ſee iu ſeveral places in Tully, Nay, the Augui fate 
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in che State, they make haſte te aſſociate themſelves 
| Perſonal power and independence on the laws being, 
ip ſuch States, the immediate conſequence of the favour 
of the People, they. are under an unavoidable neceſſity of 
being betrayed. Corrupling, as it were, every thing they 
fouch, they. cannot ſhew-a preference to a Man, but 
they thereby. attack his virtue; they cannot raiſe him, 
without immediately loſing him and weakening their 
own cauſe ; nay, they inſpire him with views directly 
oppoſite to their own, and ſend him to join and in- 
creaſe the number of their enemies. fp 

„Thus, at Rome, after the feeble barrier which ex- 


5 themſelves, as Tully informs us, enjoyed the ſame privelege. 
3 If laws have not been laid before the people, in the legal 


form, they (the Augurs) may ſet them aſide : as was done 
„with reſpe to the Lex Tatia, by the deeree of the Col- 
0 lege, and to the Leges Live, by the advice of Philip, who 
in „ was Conſul and &ugur.” Legemſi non jure rogata eft, tol 
er tre poſſunt ; ut Tatiam, derreio Collegit, ut Livias, conſilio Phi 
and Wl i, Conſuli & Auguris.---See De Legib. lib. ii, G12. 
nen Which always proves an eaſy thing. It is in Common- 
igen yealths the particular care of that claſs of Men who are at 
| the head of the State, to keep a watchful eye oyer the Peo- 
1; to ll -P!E, in order to draw over to their own party any Man who 
happens to acquire a conſiderable influence among them; 
and this they are (and indeed muſt be) the more attentive to 
do, in proportion as the nature of the Government is more 
democratical. BR Ke” 
Tue Conſtitution of Rome had even made expreſs provi- 


name | 

| lions on that ſubject. Not only the Cenſors could at once re- 
away il move any Citizen into what Tribe they pleaſed, and even 
theit i into the enate, and we may eaſily believe that they made a 
npted political uſe of this privilege ; but it was moreover a ſet- 
julb· tied zule, that all perſons who had been promoted to any 
co: ublic office by the People, ſuch as the Conſulſhip, the Edile- 
VT a or Tribuneſhip, became 22 facto, members of the Se- 


ſate.— Sec Middleton's Difertation on the Ronian Senate. 
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tluded'the People from offices of Power and dignity 
| had been thrown down, the. great Plebeians, whom 
the votes af the People began to raiſe to thoſe offices, 
were immediately received into the Senate, as has been 
juſt now obſerved. © From that period, their families 
egan to form in conjunction with the ancient Patrici. 
an families, a new combination or political affociation 
of perſons“; and as this combination was formed by no 
particular claſs of Citizens, but of all thoſe in general 
who had influence enough to gain admittance into it, a 
fingle overgrown head was now to be ſeen in the Re. 
public, which conſiſting of all thoſe who had either 
wealth or power of any kind, and difpoſing at will of 
the laws and-the power of the people Ty ſoon Joit all 
regard to moderation and decency. 

Every Conſtitution, therefore, whatever may be 

its forma, which does not provide for inconveniencies 
of the kind here mentioned, is a Conſtitution eſſenti- 
ally. imperfe&. It is in Man himſelf that the ſource 
of the evils to be remedied, lies ; general precautions 
therefore gan alone prevent them. If it be a fatal 
error entirely to rely on the juſtice and equity of thoſe 
who govern, it is an errer no leſs dangerous to imagine, 
that, while virtue and moderation are the conſtant com- 
panions of thoſe who oppoſe the abuſes of Power, all am- 
bition, all thirſt” Wer Ru have Seelen to the o- 
ther party. 

Though vile Men ſcnetiines may, led Ars by th 
power of names, and the heat of political contentions, 
Joſe ſight of what ou ght to be their real aim, they ne- 
vettheleſs know, that it is not againſt the App, the 


nh, + Called Nobiles and Nebilitas. 1 
I It was, in ſeveral reſpects, a misfortune for the People 
BY Rome, whatever may have been faid to the contrary bj 
the Writers on this ſubject, that the diflin&ion between the 
Patticiaus and the Plebeians was ever aboliſhed ; though, to 
ſay the truth, this was an event which 7 not be pre. 
yented. 
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Foruncani, the Cethegi, but againſt all thoſe who can 
influence the execution of the laws, that precautions 
ought to be taken, — That it is not the Conſul, the 
tt the Archon, the Miniſter, the King, whom 
we ought to dread, nor the Tribune, or the Repre- 
ſentative of the People, on whom we ought implicitly 
to rely; but that all thoſe perſons, without diſtinction, 
ought to be the objects of our jealouſy, who, by any 
methods, and under any names whatſoever, have ac- 
quired the means of turning againſt each individual 
the collective ſtrength of all, and have ſo ordered 
things around themſelves, chat whoever attempts to 
reſiſt. them, is ſure to find himſelf engaged alone againſt 


1 thouſand, 


2 4 eee. * h 
ä 


5 F, undamental difference between the En 21 Government, 
and the Governments juff deferibed.--1 n England all 


a Executive Authority is placed out of the hands of thoſe 
le in whom the TORY truſt, Uſefulneſs of the Power of 
8 tbe Crown, _ 

m- IN what manner then has the Eugliſh Conſtitution 
3. . contrived to find a remedy for evils which, from 
l the very nature of Men and things, feem to be irre- 
the mediable? How has it found means to oblige thoſe 
"ns, perſons to whom the People have given up their pow- 
ne. er, to make them effect ual and laſting returns of gra- 
the MW titude? thoſe who enjoy an excluſive authority, to 
5] ſeek the advantge of all ?—thoſe who make the laws, 
opk to make only equitable ones? —It has been by ſubject- 
5 by ing themſelves to thoſe laws, and for that purpoſe 
100 Fxcluding them from all ſhare in the execution of them. 

Thus, the Parliament can eftabliſh as numerous a 


ſanding army as 1t pleaſes ; but immediately another 
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nower comes forward, which takes the abſolute com. 


mand of it, which flls all the poſts in it, and direct; 
its motions at its pleaſure. The Parliament may lay ney 
taxes, but immediately another power ſeizes upon the 

produce of them, and alone enjoys the adyantages and 
glory ariſing from the. diſpofal of it. The Parliament 
may even, if you pleaſe, repeal the laws on which the 
fafty of che Subject 1s grounded; but it is not their 
own caprices and arbitrary humours, it is the caprice 
and pa {ons of other Men, which they will have gra- 
tificd, e they ſhall thus have oyerthrown the co- 
Jumns of public liberty. 

And the Engliſh | conſtitution has nof PA excluded 
from a any ſhare in the execution of the laws, thoſe | in 
whom the People truſt for the enaQting of them, but 
it has alſo taken from them what would have had the 


ſame pernicious influence on their deliberations—the' 


hope of ever invading that executive authority, and 
transferring it to themſelves; 

This anthority has been made in England one fa 
gle; indivifible prerogative ;. it has been made for ever 
the unalienable attribute of one perſon, marked out 
and aſcertained beforehand by ſolemn laws and long 


_ eſtabliſhed cuſtom, and all the N forces i in the State 


have been left at his diſpoſal. 

In order to ſecure this preogative gil farther 1 
all poſſibility of invaſions from individuals, it has been 
heightened and ſtrengthened by every thing that can 


pee. and fix the attention and reverence of the Peo - 


| ple. The power of conferring, and withdrawing, places 
and employments has alſo been added to it, and ambi- 
tion itſelf has thus been Intereſted 1 in its defence, and 
Ly 
A ſhare in the To arts power has alſo been giv. 
en to the man to whom this prerogative has . 
delegated: a e ſhare indeed, and the only on 
that can, wit B to the State, be truſted to kim, 
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bat by means of whieh he is enabled to defeat every 
attempt againſt his cenſtitutional authority. 
Laſtly, he is the only ſelf-exiſting and permanent 


State, are ſo only by the continuance of his pleaſure! 
He would even diſmiſs the "Parliament themſelves; 
if ever he ſaw them begin to entertain dangerous 
deſigns; and he needs only ſay one word to diſperſe 
every power in the State that may threaten his au- 
thority. Formidable prerogatives theſe; but with 
regard to which we ſhall be inclined to lay en 
our apprehenſions, if we reflect, on the one hand, o 

the great privileges of the People by which they "+ 
been counterbalanced, and on the other, on the happy 
conſequences that reſult from their being thus united 
together. 

From this unity, and, if I may ſo expreſs myſelf, this 
total ſequeſtration of the Executive authority, this advan- 
tageous conſequence in the firſt place follows, which has 
been mentioned in a preceding Chapter, that the at- 


l tention' of the whole nation is directed to one and the 
K ſame object. The People, beſides, enjoy this moſt eſſen- 
£ tial advantage, which they would vainly endeavour to 
e obtain under the government of many, — they can give 


their confidence, without giving power over themſelves, 
tand againſt themſelves; they can appoint Trultees, and 


N Jet not give. themſelves Maſters. 

an Thoſe Men to whom the People have delegated the 
o. pover of framing the Laws, are thereby made ſure to 
ez feel. ihe whole preſſure of them. They can increaſe the 
Js prerogatives of the executive authority, but they cannot 


veſt themſelves with it ;—they have it not in their po- 
er to command its motions, they only can Aubin us 


hands. | 


Ire indebted for their exiſtence, to the need ia which that 
Power ſtands of their aſſiſtance; and they know that they 
vould no ſooner have abuſed the trult of the People, and 


Power i in the State. The Generals, the Minifters of 


. n „ p * NN 
r . 
_ * le 7 of op? 8 * Bs . 7 

2 ; _ - 4 4 4 — 
= <=; — * 2 — — Lo 


ee. 
wg * 
SS 
— 3 


-. They are made to Jorive their i importance. nay, they 
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perſons in the State are h%½ facto, intergfied to confine 


that a Court: intrigue, or a caprice, may at every inſlant 


- jail which his temporary paſſions might tempt him to pie. 
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complete the. treacherous work, than they would ſee | 
I Miele like inftruments noy N 
ipent, and. became enn 

This 1 diſpoſnion of things alſo prevents, in En. Wil .. 


gland, that eſſential defect, inherent in the Government i! 


of many, Which has been deſcribed in the preceding Wil 
Chapter. e b eee en 3g) irons g 
In that ſott of Government, the cauſe of the People, pi 


as has been bbſerved, is continually deferted and betray. 
ed. The arbitrary prerogatives of the governing Power: p. 
are at all times either openly or ſecretly AVNET not on- ae 
45. thoſe in whoſe poſſeſſion they are, not only by WW; 
thoſe who have good reaſon to hope that they ſhall at WW; 
ſome future time ſhare in the exerciſe of them, but alſo 175 
by the whole erowd of thoſe Men who, in conſequence of cot 
the natural diſpoſition of Mankind to over-rate their own ob 
advantages, fondly imagine, either that they ſhall one 1 
day enjoy ſome branch of this governing authority, or Hu 
that they are even already, in ſome way or other, aſloci- o! 
ated to it. 351 1 

But as this authority has been made, in England, the 7 
indiviſible, unalienable attribute of one alone, all other nes 


it within its due bounds. Liberty is thus made the com. 
mon cauſe of all; the laws that ſecure it are ſupported by 
Men ofevery rank and order; and the Habeas Corpus Att, 
for inſtance, is as zealoully defended by the firſt Noble- 
man in the Kingdom, as by the meaneſt Subject. 
Even the Miniſter himſelf, in conſequence of this ina- 
lienability of the executive authority, is equally intereſted 
with his fellow-citizens to maintain the laws on whicti 
public liberty is founded. He knows, in the midi 
of his ſchemes for enjoying or retaining his authority, 


confound him wich the multitude, and the rancour ofa, 
ſucceſſor long kept out, ſend him to linger in the ſame 


WON i 


\ 


pare for others. 
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In conſequence of this diſpoſition of things, great Men, 
therefore, are made to join in a common cauſe with the 
People, for reſtraining the exceſſes of the governing po- 
er; and, which is no leſs eſſential to the public welfare, 
they are alſo, from'rhis ſame cauſe, compelled to reſtrain 
the excels of their own private power and influence, and 
a general ſpirit of juſtice becomes thus diffuſed through all 
parns'of the State, r 
The wealthy Commoner, the Repreſentative of the 
People, the potent Peer, always having before their eyes 


de view of a formidable Power, of a Power from the 
' WH attempts of which they have only the ſhield of the laws 
t Wl toproteft them, and which would, in the iſſue, retaliate 
f an hundred fold upon them their acts of violence, are 
| 


compelled, both to wiſh only for equitable laws, and to 
obſerve chem with ſcrupulous exactneſs. 

Let then the People dread (it is neceſſary to the preſer- 
vation of their liberty), but let them never entirely ceaſe 
. Wtolove,” the Throne, that ſole and indiviſible ſeat of all 
be active powers in the State. 5 5 | 
de Let them know, it is that, which, by lending an im- 
et nene ſtrength to the arm of Juſtice, has enabled her to 
ne bring to account as well the moſt powerful, as the mean- 


n- ett offender, —which has ſuppreſſed, and if I may ſo ex- 

by rel myſelf, weeded out all thoſe tyrannies ſometimes 
&, confederated with, and ſometimes adverſe to, each other, i 
le- which inceſſantly tend to grow up in the middle of civil p 
_ \{vcieties, and are the more terrible in proportion as they j 
na- Peek themfelves to be leſs firmly eftablithied. 1 1 
ted WF Let them know, it is that, which, by making all ho- 1 
ich ponts and places depend on the will of one Man, has con- 1 
dt ined within private walls thoſe projects the purſuit of. 
"ys ich, in former times, ſhook the foundations of whole 4 
lant NPates, —has changed into intrigues the conflifts, che out- | 
0: 2 Wages of ambition, —and that thofe contentions which, in i} 
4 be preſent times, afford them only matter of amuſement, [| 


e the Voleanos which fet in flames the ancient Com- 
Donwealths., eel 
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It is that, which, leaving to the rich no other ſecuriy 
for his palace than that which the peaſant has for his cot. 
tage, has united his cauſe to that of this latter, the cauſe 
of the powerful to that of the helpleſs, the cauſe of the 

Man of extenſive influence and connections, to that of 
| him who is without friends. D YENC | | 
It is che throne above all, it is this jealous Power, which 
makes the People ſure that its Repreſentatives never wil | 
be any thing more than its Repreſentatives : at the ſame : 
time it is the ever-ſubſiſting Carthage which voue hes 1 [ 
it for the duration of their virtue. 


——ͤ— 44444441 — IIS I! 


c H A F - XI. 


The Powers which the People themſelves exerci 6. —The E. 
leclion of Members of Parliament. 


| HE Engliſh Conſtitution having eſſentially con. 

nected the fate of the Men to whom the People 
truſt their power, with that of the People themſelves, 
really ſeems, by that caution alone, to have procured the 
latter a complete ſecurity. 1 
However, as the viciſſitude of human affairs may, in 
proceſs of time, realize events which at firſt had appear: 
ed molt improbable, it might happen that the Miniſter 
of the Executive, power, notwithſtanding the interel 
they themiclves have in the preſervation of public liber- 
ty, and in ſpite of the precautions expteſsly taken, in or- 
der to prevent the effect of their influence, ſhould, at 
length, employ ſuch efficacious means of corruption #8 
might bring about the ſurrender of ſome of the laws up: 
on which this public liberty is founded. And though ue 
ſhould ſuppoſe that ſuch a danger would really be chi. 
merical, it might at leaſt happen, that conniving at a i. 
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eious Adminiſtration, and being over: liberal of the pro- 
duce of the labours of the People, the Repreſentatives of 
the People might make them ſuffer many of the evils 
which attend worſe forms of Government. 7 
Laſtiy, as their duty does not conſiſt only in preſerv- 
ing their conſtituents againſt the calamities of an arbitra- 
ry. Government, but moreover in procuring them the beſt 
adminiſtration poſſible, it might happen that they would 
manifeſt, in this reſpett, an indifference which would, in 
its conſequences, amount to a real calamity. _ 

It was therefore neceſſary that the Conſtitution ſhould 
furniſh a remedy for all the above caſes : now, it is in the 
right of elefting Members of Parliament, that this reme- 
dy lies, | | 
When the time is come at which the commiſſion which 
the People had given to their delegates expires, they again 
aſſemble in their ſeveral Towns or Counties: on theſe oc- 
cahons they have it in their power to ele& again thoſe 


of their Repreſentatives whoſe former conduct they ap- 


prove, and to rejett thoſe who have contributed to give 
rife to their complaints. A ſimple remedy this, and 
which only requiring, in its application, a knowledge of 
matters of fact, is entirely within the reach of the abili. 
tes of the People ; but a remedy, at the ſame time, which 
is the moſt effectual that could be applied; for, as the e- 
vils complained of, ariſe merely from the peculiar diſ- 
politions of a certain number of individuals, to ſet aſide 
haſe individuals, is to pluck up the evil by the roots. 

But I perceive, that in order to make the reader ſenſi- 
ble of the advantages that may accrue to the People of 
England, from their right of election, there is another of 
their rights, of which it 18 abſolutely neceſſary that I ſhould 
krit give an account. 7 1 
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CHAP. XII 
The Subject continued Liberty of the Preſs. 


AS the evils that may be complained of in a State, 
do not always ariſe merely from the defect of the 

laws, but alſo from the non-execution of them, and this 
non. execution of ſuch a kind, that it is often impoſſible 
to ſubject it to any expreſs puniſhment, or even to al. 
certain by any previous definition, Men, in ſeveral States, 
have been led to ſeek for an expedient that might ſupply 
the unavoidable deficiency of legiſlative proviſions, and 
begin to operate, as it were, from the point at which the 
latter began to fail: I mean here to ſpeak of the Cenſo- 
rial power; a power which may produce excellent ef. 
fects, but the exerciſe of which (contrary to that of the 
legiſlative power) muſt be left to the People themſelves. 
As the propoſed end of Legiſlation is not, according 

to what has been above obſerved, to have the particular 

intentions of individuals, upon every caſe, known and 
complied with, but ſolely to have what is moſt condu- 

cive to the public good on the occaſions that arile, 

found out, and eſtabliſhed, it is not an eſſential requiſite 

in legiſlative operations, that eyery individual ſhould be 
called upon to deliver his opinion; and ſince this expedi- 
ent, which at firſt ſight appears ſo natural, of ſeeking out 
by the advice of all that which concerns all, is found li 

able, when carried into practice, to the greateſt inconve- 

niences, we muſt not heſitate to lay it aſide entirey, 

But as it is the opinion of individuals alone, which con- 

ſtitutes the check ofa cenſorial power, this power cannot 

poſſibly produce its intended effect any farther than thi 

public opinion is made known and declared: the ſenti 

mentis of the People are the only thing in queſtion here: 

therefore it is neceſſary that the People ſhould ſpeak for 

themſelves, and manifeſt thoſe ſentiments. A particular 
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Court of Cenſure therefore eſſentially fruſtrates its intend- 


veniences. 1 | 
As the uſe of ſuch a Court is to determine upon thoſe 
caſes which lie out of the reach of the laws, it cannot be 
lied down to any preciſe regulations. As a farther conſe- 


even be ſubjected to any conſtitutional check: and it con- 
tinually preſents to the eye the view of a power entirely 
arbitrary, and which in its different exertions may affedt, 
in the moſt cruel manner, the peace and happineſs of in- 
dividuals. It is attended, beſides, with this very pernict- 
ous conſequence, that, by dittating to the people their 
judgments of Men or meaſures, it takes from them that 
freedom of thinking which is the nobleſt privilege, as well 
as the firmeſt ſupport of Liberty *. 

We may therefore look upon it as a farther proof of 
the ſoundneſs of the principles on which the Engliſh con- 


M. de Monteſquieu, and M. Rouſſeau, and indeed all 
the Writers on this ſubject I have met with, beſtow vaſt en- 
comiums on the Cenſorial Tribunal that had been inſtituted 
at Rome: — they have not been aware that this power of 
Cenſure, lodged in the hands of peculiar Magiſtrates, with 
other diſcretionary powers anne ed to it, was no other than 
a piece of ſtate craft, like thoſe deſcribed in the preceding 
Chapters, and had been contrived by the Senate as an addt- 
tional means of ſecuring its authority. Sir Thomas More 
has alſo adopted ſimilar opinions on the ſubject : and he is ſo 
far from allowing the People to canvaſs the actions of their 
Rulers, that in his Syſtem of Policy, which he calls, An Ac- 
count of Utopia (the happy Region,) he makes it death 
for individuals to talk about the conduct of Government. 

I feel a kind of Pleaſure, I muſt confeſs, to obſerve on 
this occaſion, that though J have been called by ſome an ad- 
cate for Power, I have carried my ideas of Liberty farther 
than many Writers who have mentioned that word with 
nuch enthuſiaſm. © hs 1 | 


ed purpoſe : it is attended, beſides, with very great incon- 


quence of the arbitrary nature of its functions, it cannot 
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ſlitution is founded, that it has allotted to the People 
themſelves the province of openly canvaſſing and arraigy, 


ing the conduct of thoſe who are, inveſted: with any 
branch of public authority; and that it has thus delivered 


into the hands of the People at large, the exerciſe of the, 


cenſorial power. Every ſubje in England has not on. 
ly a right to preſent petitions to the King, or to the Hou. 
es of Parliament, but he has a right alſo to lay his com. 
plaints and obſervations before the public, by means of 
an open pteſs. A formidable right this, to thoſe who 
rule mankind ; and which, continually diſpelling the cloud 
of majeſty by which they are ſurrounded, brings them to 
a level with the reſt of the people, and ſtrikes at the ve. 
ry being of their authority. „5 
And indeed this privilege is that which has been ob. 
tained by the Engliſh Nation with the greateſt difficulty, 
and lateſt in point of time, at the expence of the Execu. 
tive power. Freedom was in every other reſpect already 
eſtabliſhed, when the Engliſh were ill, with regard io 
the public expreſhon of their ſentiments, under reſtraints 
that may be called deſpotic. Hiſtory abounds with in- 
ſtances of the ſeverity of the Court of Star-Chamber, a- 
gainſt thoſe who preſumed to write on political ſubjetts, 
It had fixed the number of printers and printing preſſes, 
and appointed a Licenſer, without whole approbation no 
book could be publiſhed. Beſides, as this Tribunal, de- 
cided matters by its own ſingle authority, without the in- 
tervention of a Jury, it was always ready to find thoſe 
perſons guilty, whom the Court was pleaſed to look up- 
on as ſuch; nor was it indeed without ground that Chief 


uſtice Coke, whoſe notions of liberty were ſomewhat 


| tainted with the prejudices of the times in which he lived, 
concluded the eulogiums he has beſtowed on this Court, 
with ſaying that, the right inſtitution and orders there- 
« of being obſerved, it doth keep all England in quiet. 
After the Court of Star-Chamber had been aboliſhed, 
the Long Parliament, whoſe conduct and aſſumed power 
were little better qualified to bear a ſcrutiny, revived the 


' 
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regulations againſt the freedom of the preſs. Charles the 
Second, and after him James the Second, procured far- 
ther renewals of them. Theſe latter acts having expired 
in the year 1692, were at this zra, although poſterior to 
the Revolution, continued for two years longer; ſo that 
it was not till the year 1694, tha!, in conſequence of the. 
Parliament's refuſal to continue the prohibitions any lon- 
ger, the freedom of the preſs (a privilege which the Exe- 
cutive power could not, it ſeemed, prevail upon itſelf to 
yield up to the people) was finally eſtabliſhed. | 
In what does then this liberty of the preſs preciſely con- 
fit? Is it a liberty left to every one to publiſh any thing 
that comes into his head? to calumniate, to blacken, 
whomſoever he pleaſes? No; the ſame laws that protect 
the perſon and the property of the individual, do alſo 
protect his reputation; and they decree againſt libels, 
when really ſo, puniſhments of much the ſame kind as are 
eſtabliſhed in other Countries. But, on the other hand, 
they do not allow, as 1n other States, that a Man ſhould 
be deemed guilty of a crime for merely publiſhing ſome- 
thing in print; and they appoint a puniſhment only agaiaſt 
him who has printed things that are in their nature crimi- 
nal, and who is declared guilty of fo doing by twelve of 
his equals, appointed to determine upon his caſe, with 
the precautions we have before deſcribed. 8 

The liberty of the preſs, as eſtabliſhed in England, con- 
ſts, therefore, to define it more preciſely, in this, That 
neither the Courts of Juſtice, nor any other Judges 
whatever, are authoriſed to take any notice of writings 
intended for the preſs, but are confined to thoſe which are 
actually printed, and muſt, in theſe caſes, proceed by the 
Trial by Jury. | 

It is even this latter circumſtance which more particu- 
larly conſtitutes the freedom of the preſs. If the Magi- 
ſtrates, though confined in their proceedings to caſes of 
criminal publications, were to be the ſole Judges of the 
criminal nature of the things publiſhed, it might eaſily 
happen that, with regard to a point which, like this, fo 
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highly excites the jealouſy of the governing Powers, they 
would exert themſelves with ſo much ſpirit and perſeve- 
rance, that they might, at length, ſucceed in completely 
ſtriking off all the heads of the hydra. © © 

But-whether the authority of the Judges be exerted at 
the motion of aprivate individual, or whether it be at the 
inſtance of the Government felt. their ſole office is to 
declare the puniſhment eſtabliſhed by the law :—it is to 
the Jury alone that it belongs to determine on the matter 
of law, as well as on the matter of fact; that is, to deter. 
mine, not only whether the writing which is the ſubject 
of the charge has really been compoſed by the Man 
charged with having done it, and whether it be really 
meant of the perſon named in the indictment, —but alſo 
whether its contents are criminal. | 

And though the law in England does not allow a Man, 
proſecuted for having publiſhed a libel, to offer to ſup- 
port by evidence the truth of the facts contained in it (a 


mode of proceeding which would be attended with veiy 


miſchievous conſequences, and is every where projnbued). 


yet * as the indictment is to expreſs that the facts are alſe,: 
malicious, &c. and the Jury, at the fame time, are ſole 
maſters of their verditt, that is, may ground it upon what 
conſiderations they pleaſe, it is very probable that they 


would acquit the accuſed party, if the fat, aſſerted in the 
writing before them, were maiter- of undoubted truth, 


and of a general evil tendency, They, at leait, would 
certainly have ii in their power. | 
And this would ſtill more likely be the caſe if the con · 


duct of the Government itſelf was arraigned; becaule, 
beſides this conviction which we ſuppoſe in the Jury, of 
the certainty of the facts, they would alfo be influenced 


by their ſenſe of a principle generally admitted in En- 


nd: and which, in a late celebrated cauſe, has been 


* In actions fans rom beten individuals the caſe, if 


J miſtake not, is different, and the defendant is allowed to 
produce evidence of the facts aſſerted by him. 
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ſrongly inſiſted upon, viz. That,“ though to ſpeak ill of 
individuals was deſerving of reprehenſion, yet the pub- 
lic abts of Government ought to lie open to public ex- 
« amination, and that it was a ſervice done to the State, 
« to canvals them freely *.“ 

'And indeed this extreme ſecurity with which every 
man in England is enabled to communicate his ſentiments 
to the Public, and the general concern which matters re- 
ative to the Government are always ſure to create, has 
wonderfully multiplied all kinds of public papers. Be- 
ſides thoſe which, being publiſhed at the end of every 
year, month, or week, preſent to the reader a recapitula- 
tion of every thing intereſting that may have been done 
or ſaid during their reſpective periods, there are ſeveral 
others, which making their appearance every day, or every 
other day, communicate to the public the ſeveral meaſures 
taken by the- Government, as well as the different cauſes of 
any importance, whether civil or criminal, that occur in the 
Courts of Juſtice, and ſketches from the ſpeeches either of 
the Advocates,or the Judges, concerned in the management 
and deciſion of them. During the time the Parliament 
le: continues ſitting, the votes, or reſolutions of the Houſe of 
at Commons, are daily publiſhed by authority; and the moſt 
ey {Wintereſting ſpeeches in both Houſes are taken down in 
he hort hand, and communicated to the Public, in print. 

Laſtly, the private anecdotes in the Metropolis, and 
the Country, concur alſo towards filling the collection; 
and as the ſeveral public papers circulate, or are tranſcri- 


on- bed into others, in the different Country Towns, and even 
ule, {Wind their way into the villages, where every Man, down 
„of o the labourer, peruſes them with a ſort of eagerneſs, e- 
ced {ery individual thus becomes acquainted with the State of 
En- de Nation, from one end to the other, and by theſe 
cen Wneans the general intercourſe is ſuch, that the three King-_ 
Pons ſeem as if they were one ſingle Town. 
ſe, if | | ; E, e | 
cd to “ See Serjeant Glynn's Speech for Woodfall in the proſe- 


tion againſt the latter, by the Attorney-General, for pubs 
king Junius's letter to the King. 
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And it is this public notoriety of all things that canſli. 
tutes the ſupplemental power, or check, which, we have 
above ſaid, is ſo uſeful to remedy the unavoidable inſafh. 
Clency of the laws, and keep within their reſpeftive bound 
all thoſe perſons who have any ſhare of public authority, 

As they are thereby made ſenſible that all their ations 
are expoſed to public view, they dare not venture upon 
thoſe acts of partiality, thoſe ſecret connivances at the ini. 
quities of particular perſons, or thoſe vexatious practices 
which the Man in office is but too apt to be puilty of, 
when, exerciſing his office at a diſtance from the public 
eve, and as it were in a corner, he is ſatisfied that provi. 
ded he be cautious he may diſpenſe wih being juſt, 
Whatever may be the kind of abuſe in which perlons in 
power may, in ſuch a ſtate of things, be tempted ig in. 
dulce themſelves, they are convinced that their irregular. 


ties will be immediately divulged. The Juryman, for MW 
example, knows that his verditt, the Judge, that by di. 97 
rection to the Jury, vill prefenty be laid before the Public: 40 
and there is no Man in office, but who thus finds him- inf 


felf compelled, 1 in almoſt every inflance. to choole between hot 
his dutv, and the ſurrender of ail his 3 reputation. | 


It wall L am aware, be thought that I ſpeak in too high fy 
terms, of the effetts produced by the public news. papers 
I indeed confeſs that all the pieces contained in them are for 
not patterns of good reato! ning, or of the trueſt Attic wit: 2 
but, on the other hand, it ſcarcely ever happens that a 
lubjaét in which the laws, or in general the public wei 1 
fare, are really conce Fate fails to call forth ſome able fl EY 
writer, who, under ſome form or other, communicates to 115 
the public his obſervations and complaints. I ſhall add 77 
here, that, though an upright Man, lahouring for a while The 
unaer a ſtrong popular prepidice, may, ſupported by the dt, t. 
conſciouſneſs of bis! innocence, endure wich patience the know 
ſevereſt impuations, the guiliy Man, hearing nothing. ry on 
the reproaches of the Public, but what he knows to be nabe 
trne, and already upbraids himſelf with, is very jar Hon add er 


enjay ing any ſuch comfort; and that, when: a man's 008 hy be; 
Hons, 
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conſcience takes part againſt him, the moſt deſpicable 
weapon is ſufficient to wound him to the quick “. 
Even thoſe perſons whoſe greatneſs ſeems moſt to 
{et them above the reach of public cenſure, are not 
thoſe who leaſt feel its effects. They have need of the 
ſuffrages of that vulgar whom they affect to deſpiſe, 
and -who are, after all, the diſpenſers of that glory, 
which is the real object of their arabitious cares.“ 
Though all have not ſo much fincerity as Alexander, 
they have equal reaſon to exclaim, O People ! what 
torls do we not undergo in order to gain your applauſe ! 
i confels that in a ſtate where the People dare not 
ſpeak their ſentiments, but with a view to pleaſe the 
ears of their rulers, it is poſitble that either the Prince, 
or thoſe to whom he has truſted his authority, may 
ſometimes miſtake the nature of the public ſentiments, 
or that, for want of that affection of which they are 
denied all poſſible marks, they may reſt contented with 
inſpiring terror, and make themſelves amends in be- 
holding the over-awed multitude ſmother their com- 
plaints, a | ; 
But when the laws give a full ſcope to the People 
tor the expreſſion of their ſentiments, thoſe who go- 


* I ſhall take this occaſion to obſerve, that the liberty of 
„de preſs is ſo far from being injurious to the reputation of 
he ndviduals (as ſome perſons have complained), that it is on 
: the contrary, its ſureit guard, When there exiſts no means 
00 of Communication with the Public, every one is expoſed, 
, Fitout defence, to the ſecret ſhafts of malignity and envy, 
The man in office loſes his reputation, the Merchant his cre- 
at, the private individual his character, without ſo much as 
knowing either who are his enemies, or which way they car- 
gun on their attacks. But when there exilts a free preſs, an 
5 nocent Man immediately brings the matter into open day, 
mom und cruſhes his adverſaries, at once, by a public challenge to 
; ov:0 ly before thee public the grounds of their ſeveral imputa- 


Ons, 
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vern cannot conceal from themſelves the diſagreeable 
truths which reſound from all ſides. They are obli. 


a ged to put up even with ridicule, and the coarſeſt jeſts 
are not always thoſe which give them the leaſt unea. 


ſineſs. Like the lion in the fable, they muſt bear the 
blows of thoſe enemies whom they deſpiſe the moſt 
and they are, at length, ſtopped ſhort in their career 


and compelled to give ap thoſe unjuſt purſuits which 
they find to draw upon them, inſtead of that admira. 


tion which is the propoſed end and reward of their 
labours, nothing but mortification and diſguſt, 
In ſhort, whoever conſiders what it is that conſti. 


tutes the moving principle of what we call great af. 
fairs, and the invincible ſenſibility of Man to the opi. 


nion of his fellow-creatures, will not heſitate to affirm 


that, if it were poſſible for the liberty of the preſs to 


exiſt in a deſpotic government, and (what is not leſs 
difficult) for it to exiſt without changing the conſti- 


tution, this liberty of the preſs would alone form z 


counterpoiſe to the power of the Prince, If, for ex- 
ample, in an empire of the Eaſt, a ſanftuary could be 
found, which, rendered reſpectable by the ancient re. 
ligion of the people, might enſure ſafety to thoſe who 
ſhould bring thither their obſervations of any kind, 
and that from thence printed papers ſhould iſſue, which, 
under a certain ſeal, might be equally reſpected, and 
which in their daily appearance ſhould examine and 
freely diſcuſs the conduct of the Cadis, the Baſhaws, 
the Vizir, the Divan, and the Sultan himſelf, —that 
would introduce immediately ſome degree of liberty, 
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C H A F. XIII. 
Bot: The Subject continued. 


NOTHER effect, and a very conſiderable one, 

of the liberty of the preſs, is, that it enables 
the People e ffectually to exert thoſe means which the 
Conſtitution has beftowed on them, of GS the 
motions of the Government. 

It has been obſerved in a former place, how it came 
to be a matter of impoſſibility for any large number 
of men, when obliged to a& in a body, and upon the 
ſpot, to take any well-weighed reſolution. But this 
inconvenience, which is the inevitable conſequence of 
their ſituation, does in no wile argue a perſonal infe- 
riority in them, with reſpect-to the few who, from 
ſome accidental advantages, are enabled to influence 
their determinations. It is not Fortune, it is Nature, 
that has made the eſſential differences between Men: 
and whatever appellation a imall number of perſons 
who ſpeak without ſufficient reflection, may affix tq 
the general body of their fellow-creatures, the whole 
fifference between the Stateſman, and many a Man 
from among what they call the dregs of the People, 
often lies in the rough outſide of the latter; a diſguiſe 
which may fall off on the firſt opportunity ; and more 


multitude in appearance contemptible, there have been 
ſeen to riſe at once Viriatuſes, or Spartacuſes. 

Time, and a more favourable ſituation (to repeat it 
once more), are therefore the only things wanting to 
the People; and the freedom of the prels affords the 
recyedy to theſe diſadvantages. Through its aſſiſtance 
every individual may, at his leiſure and in retirement, 
inform himſelf of every thing that relates to the aueſ- 
ſions on which he is to take a reſolution. Through 


* 


than once has it happened, that from the middle of a 
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its aſſiſtance, a whole Nation as it were holds a Coun. 
cil, and deliberates; ſlowly indeed (for a Nation can. 
not be informed like an altembly of Judges), but after 
a regular manner, and with certainty. II trough itz 
aſſiſtance, all matters of fact are, at length, made clear; 
and, through the conflict of the different anſwers and 
replies, eee at laſt n n the ſound pert cf 
the arguments *, 

Hence, tho: ugh all good Men may not think Wem 
ſelves obliged to concur implicitly in the tumultuary 
reſolutions of the People whom their Orators take 
Pains to agitate, yet, on the other hand, When this 


* This right of publicly diſcuſſing political SubjeRts, i is a- 
bone a great advantage to a Pevple who enjoy it; and if the 
Citizens of Geneva, for inſtance, have preſerycd their liberty 
better than the People have been able to do in the other Com- 
monwealths of Switzerland, it is, I think, owing to the exten- 
ſie right they poſſeſs of making public romodlleances to their 
Mugiirates. To theſe remonſtrances the Magiſtrates, for 
_ inftar; ce, the Council of T wenty: five, to which they are uſu— 
ally made, are bl; ged to give an anſwer. If this anſwer does 
not ſatisfy the remonſl rating Citizens, they take time, per- 
haps t: wo or three weeks, to u ke a reply to it, which mult 
alſo be auſwered; and the number of Citizens who go up 
with each new remonfſtrance increaſes, according as they are 
thought to have reaſon on their fide. Thus, the remon- 
ſtrances which were made ſome years ago, on account of the 
ſentence againſt the celebrated M. Rouſſeau, and were deli: 
vered at firit by only forty Citizens, were afterwards olteu 
accompanied by about ine hundred. — This circumſtance, 
together with the ceremony with which thoſe remonftrances, 


(or Repreſentations, as they more commonly call them) are 


delivered, has rendered them a great check on the conduct | 


of the Migiftrates : they even have been ſtill more uſeful to 


the Citizens of Geneva, as a preventative than as a remedy; 
and nothing is more likely to deter the Magiſtrates from tak: 


ng a itep of ary kind, than the thought that it will give 


riſe to a Repr certain. 
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ſame People, left to itſelf, perſeveres in opinions which 
have for a long time been diſcuſſed in public writings, 
and from which (it is eflential to add) all errors con- 
cerning ſacts have been removed, ſuch perſeverance is 
certainly a very reſpectable deciſion ; and then it is, 
though only then, that we may. with ſafety ſry, —**the 
© voice of the People is the voice of God.” | 
How, therefore, can the People of England ad, when, 
having formed opinions which may really be called 
their own, they think they have juſt cauſe to com- 
plain againſt the Adminiſtration? It 1s, as has been 
fd above, by means of the right they have of ele&- 
ing their Repreſentatives ; and the fame method of 
general intercourſe that has informed them with re- 
gard to the objects of their complaints, will ikewiſe 


enable them to apply the remedy to them. 


Through this means they are acquainted with the 
nature of the ſubjects that have been deliberated up- 
on in the Aſſembly of their Reprefentatives they 
are informed by whom the different motions were made, 
—by whom they were ſupported ; and the manner in 
which the ſuffrages are delivered, is ſuch, that they al- 
ways can know the names of thoſe who have voted 
a for the advancement of pernicious mea- 
ures. 


And the People not only know the particular diſpo- 


ſitions of every Member of the Houſe of Commons; 


but the general notoriety of all things gives them alſo 
a knowledge of the political e of a great num- 
ber of thofe, whom their ſituation in life renders fit to 
fill a plage in that Houſe, And availing themſelves of 
tie ſeveral vacancies that happen, and n more on the 
opportunity of a general election, they prrify eicher 
luccefively, or at once, the Legiſlative Aſſembly 7; and 
thus, without any commotion or danger to the 8 ;tate, 


they eiicet a materfal re format tion in the views of the 
Gover nment, 
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I am aware that ſome perſons will doubt theſe pati. 


otic and ſyſtematic views, which I am here attributing 
to the People of England, and will obje& to me the 


diſorders that ſometimes happen at Ele ions. But 


this reproach, which, by the way, comes with but 
little propriety from Writers who would have the Peo. 
ple tranſatt every thing in their own perſons, this re. 
proach, I ſay, though true to a certain degree, is not 
however ſo much ſo as it is thought by certain perſons 
who have taken only a ſuperficial ſurvey of the ſtate of 


| things. 


Without doubt, in a Conſtitution i in which all im. 
portant cauſes of uneaſineſs are ſo effectually prevent. 
ed, it is impoſſible but that the People will have long 
intervals of inattention. Being then called upon, on 
a ſudden, from this ſtate of inactivity, to elect Repre. 


ſentatives, they have not examined, before-hand, the 
merits of thoſe who aſk them their votes; and the Jatter 


have not had, amidſt the general tranquilhty, any op- 
portunity to make themſelves known to them. 

The EleQor, perſuaded, at the ſame time, that the 
perſon whom he will elect, will be equally intereſted 
with himſelf in the ſapport of public liberty, does not 
enter into laborious diſquiſitions, and from which he 
ſees he may exempt himſelf, Obliged, however, to 
give the preference to ſomebody, he forms his choice 
on motives which would not be excuſable, if it were 
not that ſome motives are neceſſary to make a choice, 
and that, at this inſtant, he is not influenced by any o- 


ther: and indeed it muſt be confeſſed, that, in the or- 
dinary courſe of things, and with Electors of a certain 


rank in life, that Candidate who gives the belt enter- 
tainment, has a great chance to get the better of his 
competitors, 

But if the meaſures of Coverime ent, and the recep- 
tion of thoſe meaſures in Parliament, by means of a too 
complying Houſe of Commons, ſhould ever be ſuch 3: 


Thy 
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to ſpread a ſerious alarm among che People, the ſame 
cauſes which have concurred to eſtabliſh public liberty, 
would, no doubt, operate again, and likewiſe concur 
in its ſupport. A general combination would then be 
formed, both of thoſe Members of Parhament who have 

rewained true to the public cauſe, and of perfons of 
every order among the People. Public meetings, in 
ſuch circumiances, would be appointed, general ſub- 
feriptions would be entered into, to ſupport the expen- 
ces, whatever they might be, of ſuch a necellary op- 
ofition ; and all private and unworthy purpoſes being 
ſuppreſſed by the ſenſe of the National danger, the 
choice of the electors would then be wholly determin= 
ed by the conſideration of the public ſpitit of the Can- 


. Thus were thoſe Parliaments formed, which ſup- 
e breſſed arbitrary taxes and impriſfonments. Thus was 
ri that, under Charles the Second, the People, when 


they received a King ſo long perſecuted, at laſt return- 
je Ned to him no Parliaments but ſuch as were compoſed 
4 Nef a majority of Men attached to public liberty. 

ot Thus it was, that perſevering in a conduct which the 
he eircumſtances of the times rendered neceſſary, the Peo- 
to dle dafled the arts of the Government; and Charles 
ce Niſlolved three (: acceſſive Parhaments, w ithout any o- 
re ther effect but that of having thoſe ſame Men re-cho- 
ce, MM and fet again in oppoſition to him, of whom he 

o. Moped he had rid himſelf for ever. 

Nor was James the Second happier in his attempts 
than Charles had been. This Prince ſoon experienced 
tat his Parliament was actuated by the fame ſpirit as 
tiole which had oppoſed the deſigns of his late bro- 
ther; and having ſuſſered himſelf to be led into mea- 
ines of violence, inſtead of being better taught by the 


ver he made of the real ſentiments of the People, 
F 


didates, and the tokens given by them of ſuch ſpirit. 


recovered from that enthuſiaſm of, affection, with which - 
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ple of England, of electing their Repreſentatives, with 


— — 


ok this Uberty : the People, therefore, under ſuch cir. 


 Neadineſs in the Conſtitution, and would founer of 
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his reign: was terminated by that cataſtrophe with 
which every one 1s acquainted. 
Indeed, if we combine the right enjoyed by the Peo. 


the whole of the Engliſh Government, we ſhall be. 
come continually more and more ſenſible of the excel. 
lent effeRs that may reſult from that right. All Men 
in the State, are, as has been before obſeryed, really 
intercited in the ſupport of public liberty ;—nothing 
but temporary motives, and ſuch as are quite peculiar 
to themſclves, can poſſibly induce the Members of an 
Houſe of Commons to connive at meaſures deſtruiye 


cumitarces, need only change theſe Members in order 
effeQually to reform the conduct of that Houſe : and 
it may fairly be pronounced beforehand, that a Houſe 
of Commons, compoſed of a new ſet of perſons, will 
{rom this bare circumſtance, be in the intereſts of the 
People. | 

Hence, though the eomplaints of the People do not 
always meet with a ſpeedy and immediate redrels (1 
(clerity which would be the ſymptom of a fatal un. 


later bring on its ruin;) yet, when we attentively con 
{der the nature and the reſources of this: Conſtitution, 
we ſhall not think it too bold an atjſertion to ſay, that 
it is impoſüble but that complaints in which the Peo 
ple perſevere, that is, to repeat it once more, well 
grounded complaints, will ſooner or later be re 


areſſed. 
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Right of Reſiſtance. 


in themſelves, are but ſeeble defences againit the 


real ſtrength of thoſe who govern, All thoſe provifi- 


| 
oss, all thoſe reciprocal Rights, neceſſarily ſuppoſe 
l that things remain in their legal and ſettled courſe : 
1 WH what would then be the reſource of the People, if ever 
e 


the Prince, ſuddenly freeing himſelf from all reſtraint, 
and throwing himſelf as it were out of the Conſtitu- 
tion, ſhould no longer reſpect either the perion, or the 
property of the ſubject, and cither ſhould make no ac- 
count of his converfation with the Parliament, or at- 
tempt to force it implicitly to ſubmit to his will ?—It 
yould be refiſtance. 44 3 
Without entering here into the diſcuſſion of a doctrine 
not which would lead us to inquire into the firſt principles of 
s (21 Civil Government, conſequently engage us in a long diſ- 
un- quiſition, and with regard to which, belides, perſons free 
r oi rom prejudices agree pretty much in their opinions, I 
con kball only obſerve here (and it will be ſufficient for my 
tion purpoſe) that the queſtion has been decided in favour of 
lus doctrine by the Laws of England, and that reſiſtance 
looked upon by them as the ultimate and lawful reſource 
wainſt the violences of Power. 3 
It was reſiſtance that gave birth to the Great Charter, 
that laſting foundation of Engliſh Liberty ; and the ex. 
cles of a Power eſtabliſhed by force, were allo reſtrain— 
gd by force x. It has been by the ſame means that, at 


* Lord Lyttleton ſays extremely well, in his Perſian Let» 
| ters, „If the privileges of the People of England be con- 
 eeſlions from the Crown, is not the power of the Crown 
 Relf, a conceſſion of the People?“ It might be ſaid with 


BY all thoſe privileges of the People, conſidered 
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different times, the People have procured the confirma. 
tion of the ſame Charter. Laſtly, it has alſo been the 
Reſiſlance to a King who made no account of his own 
engagements, that has, in the iſſue, placed on the Throne 
the family which is now in poſſeſſion of it, : 
This is not all; this reſource, which till then had only 
been an att of force, oppoſed to other atts of force, was, 
at that zra, exprelsly recognized by the Law itſelf, The 
Lords and Commons, ſolemnly aſſembled, declared, that 
King James the Second, having endeavoured to ſub. 
“ vert the Conſtitution of the Kingdom, by breaking the 
© original contract between King and People, and having 
« violated the fundamental laws, and withdrawn himſelt, 
„ had abdicaied the Government; and that the Throne 
6 was thereby vacant “.“ | 
And leſt thole principles to which the Revolution thus 
gave a ſanction, ſhould, in proceſs of time, become mere 
arcana of State, excluſively appropriated, and only known 
to a certain clals of Subjects, the ſame Act, we have juſt 
mentioned, exprelsly inſured to individuals the right of 
publicly preferring complaints againſt the abuſes gi Go- 
verment, and moreover, of being provided with arms tor 
their own dei5nce. Judge Blackſtone expreſles himſelf 
in the following terms, jn his Commentaries on the Lays 
of England, (B. I. Ch. i.) | 
«© And laſtiy, to vindicate thoſe rights, when adtually 
«© violated or attacked, che ſuljects of England are ent. 
« tled, in the fi-ft place, to the regular adminiſtration, 
„ and free courle of juſtice in che Courts of Law; next, 
% to the right of petitioning ine King and Parliament for 
© redreſs of prievances ; and, laſtly, to the right of ha. 
© ving and uling ar nie for felt-prefervation and defence.” 


equal truth, and ſomewhat more in point of the ſubjec of 
this Chapter, — If the privileges of the People be an eu— 
croachment on the power of Kings, the power itſelf of Kings 
Vas at firt an encroachment (no matter whether effected by 
ſurprize) on the natural liberty of the People. i 
+ The Bill of Rights has ſince given a new ſanction to al 
theſe principles. 


OF ENGLAND. 229 


-Laflly, this right of oppoſing violence, in whatever 
ſhape, and from whatever quarter it may come, is ſo gene- 
rally acknowledged, that the Courts of Law have ſome- 
times grounded their judgments upon it. I ſhall relate 
on this head a fact which is ſomewhat remarkable. 


A Conſtable, being out of his precinct, arreſted a Wo- 


man whoſe name was Anne Dekins ; one Tooly took her 


part, and, in the heat of the iray, killed the allillant of che 


Conſtable. 

Being proſecuted for wurder, he alleged; in his 3 
that the illegality of the impriſonment was a ſufficient 
provocation to make the homicide excu/able, and intitle 
him to the benefy of Clergy. The Jury having ſettled 
the matter of fact, left the criminalily of it to be "decided 
by the Judge, by returning a ſpecial verdict. The cauſe 
was adjourned to the King's Bench, and thence again to 
Serjeants Inn, for the opinion of the twelve Jadzes, 
Here follows the opinion delivered by Chief Juſtice 
Holt, in giving judgment. 

If one be icapriſoned upon an unlawful authority, it 
© is a ſufficient provocation to all people, out of compal- 
ſion, much more ſo when it is done under colour of 

* juſtice ; ; and when the liberty of the ſubjett is invaded, 

it is a 1 to all the ſubjetts of England. A 
Man ought to be concerned for Magna Charta and the 
9 „ Jaws; ; and if any one againſt law impriſon a Man, he 1s 

an offender againſt Magna Cherta.“ After ſome de- 
Me occaſioned chiefly by Tooly's appearing not to have 
known that the Conſtable was out of his precinct, ſeven 
of the Judges were of opinion that the priſoner was guil- 
ty of Man- Qaughier, and he was admitted to the bene- 
fit of Cle ergy? 

But it is with reſpect to this right of an ultimate reſiſt- 
ance, that the advantage of a free ; preſs appears in a moſt 
conſpicuous light. As the molt 1mportant rights of the 


See Reports of Caſes argued, debated, and adjudged in 
Banco Regine, in the time of the late Queen Anne, | 
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People, without the 2 of a” reſiſtance which over, 
awes thoſe who ſhould attempt to violate them, are little 
more than mere ſhadows, —lo this right of reit ing. it. 
felf, is but vain, when there exiſts no means of effectin 


Nay farther, it is a contradiction, that the People ſhould 


| a general union between the different parts of the People, f 
Private individuals, unknown to each other, are forced 0 
i to bear in ſilence injuries in which they do not ſee other fl 
| people take a concern. Left to their own individual ec 
| ſtrength, they tremble before the formidable and ever. y 
| ready power of thoſe who govern; and as theſe latter 
| well know, nay, are apt to over. rate the advantages of Ml '' 
their own ſituation, they think that they may venture up. ic 
g on any thing. 3 tc 
| But when they ſee that all their actions are expoſed to | tl 
public view,—that in conſequence of the celerity with 6 
which all things become communicated, the whole Ne. h 
tion forms, as it were, one continued irritable body, no m 
part of which can be touched without exciting an uni- a 
verſal tremor, they become ſenſible that the cauſe of each 0 
individual 1s really the cauſe of all, and that to attack the V 
loweſt among the People, is to attack the whole People. 0! 
Here alſo we muſt remark the error of thoſe who, as 
they make the liberty of the People to conſiſt in their ec 
power, ſo make their power conſiſt in their action. th 
When the People are often called to act in their own c: 
. peiſons, it is impoſſible for them to acquire any exatt tc 
1 knowledge of the ſtate of things. The event of one day n 
1 effaces the notions which they had begun to adopt on the WIR: 
l! preceding day; and amidſt the continual change of things, id 
i no ſetiled principle, and above all no plans of union, t! 
i have time to be eſtabliſhed among them.—You wiſh to 0 
0 have the People love and defend their laws of liberty; 
"i leave them, 1hercfore, the neceſſary time to know what Ve 
[1 laws and liberty are, and to agree in their opinion con- b] 
1 cerning them ;—you wiſh an union, a coalition, which n1 
ll cannot be obtained but by a flow and peaceable proces, 6 
1 forbear therefore continually to ſhake the veſſel. a 
| 
1 
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4 and at the ſame time retain any real power. Have 
they, for inſtance, been forced by the weight of public 
oppreſſion to throw off the reſtraints of the law, from 
which they no longer received protection, they preſently 
find themſelves ſuddenly become fubjett to the comiman4! 
of a few Leaders, who are the more abſolute in propor- 
tion as the nature of their power is leſs clearly afcertain- 


ed; nay, perhaps, they mult even ſubmit to the toils of 


war and to military diſcipline. _ 
If it be in the common and legal conrſe of things that 
the People are called to move, cath individual is obliged, 


for the ſucceſs of the meaſures in which he is then made 


to take a concern, to join himſelf to fome party; nor can 


this party be without a Head. The Citizens thas grow 


divided among themſelves, and contract the pernicious 
habit of ſubmnitting to Leaders, They ere, at length, no 
more than the clients of a certain number of Patrons ; 
and the Jatter ſoon becoming able to command the arms 
of the Citizens in the ſame manner as they at firſt go- 
rerned their votes, make little account of a People with 
one part of which they know how to curb the other. 
But when the moving ſprings of Government are plac- 
ed entirely out of the body of the People, their action is 
thereby diſengaged from all that could render it compli- 
cated, or hide it from the eye. As the People thence- 
forwards conſider things ſpeculatively, and are, if I may 
may be allowed the expreſſion, only ſpectators of the 


game, they. acquire juſt fotions of things; and as theſe 


notions, amidſt the general quiet, get round and ſpread 
themſelves far and wide, they at length entertain, on the 
ſubject of their liberty, but one opinion. 

Forming thus, as it were, one body, the People, at e- 
very inſtant, have it in their power to ſtrike the deciſive 
blow which is to level every thing. Like thoſe mecha- 
nical powers the greateſt efficiency of which exiſts at the 
inſtant which precedes their entering into action, it has 
an immenſe force, juſt becauſe it does not yet exert any; 
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& 5 
and in this ſlate of ſtillneſs, but of attention, conſiſts itz 
true Momentum. 

With regard to thoſe who (whether from perſonal pri. 
vileges, or by virtue of a commiſſion from the People) 
are intruſted with the aQive part of Government, as the 
in the mean while, ſee them elves expoſed to public View, 
and obſerved as from a diſtance by Men free from the 
ſpirit of party, and who place in them but a conditional 
truſt, they are afraid of exciting a commotion which, 
though it might not prove the deſtruction of all power, 
yet would ſurely and immediately be the deſtruction of 
their own. And if we might ſuppoſe that, through an 
extraordinary conjunction of circumſtances, they mou 
reſolve among themſelves upon the lactifice of thoſe laws 
on which public liberty is founded, they would no ſooner 
lift up their eyes towards that exienſive Aſlembly which 
views them witha watchiul attention, than they would find 
their public virtue return upon them, and would make 
haſte to reſume that plan of conduct out of the limits of 
which they can expect nothing but ruin and perdition. 

In ſhort, as the body of the People cannot att without 
either ſubjekting themlelves to ſome Power, or ellecting 
a general deſtrutiion, the only ſhate they can have in a 
Government with advantage to themſelves, is not to in- 
terfere, but influence, to be able to act, and not to act. 

The power of the People is not when they ſtrike, but 
when they keep in awe: it is when they can overihrow 
every thing, that they never need to move; and Mane 
us included all in four words, when he ſaid to the People 


of Rome, Oftendue bellum, pacem ſiabebitis. 
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laid down in the preſent Work. — 1. The peculiar Man- 
ner in which Revolutions have always been concluded in 


England. 7 


TT may not be ſufficient to have proved by arguments 

the advantages of the Engliſh Conſtitution: it will 
perhaps be aſked, whether the effects correſpond to the 
theory ? To this queſtion (which I confels is extremely 


once made, I believe, by a Lacedzmonian, Come and /ce. 
If we peruſe the Engliſh Hiſtory, we ſhall be particu- 


ny ſtruck with one circumſtance to be obſerved in it, 
il Wi and which diſtinguiſhes moſt advantageouſly the Engliſh 
ke WM Government from all other free governments, I mean 


the manner in which Revolutions and public commo. 
tions have always been terminated in England. 

out Wl If we read with ſome attention the Hiſtory of other 
ſee lates, we ſhail ſee that the public diſſenſions that have 
laken place in them, have conſtantly been terminated by 
ſatlements in which the intereſts of only a few were real. 


provided for; while the grievances of the many were 
but Whardly, if at all, attended to. In England the very reverſe 
oY i happened, and we find Revolutions always to have 
al 


ken terminated by extenſive and accurate proviſions. for 
curing the general liberty. | 

The Hiſtory of the ancient Grecian Commonwealths, 
Jut above all of the Roman Republic, of which more 
implete accounts have been left us, afford ſtriking proof 
[the former part of this obſervation. 


tvolution by which the Kings were driven from Rome, 
in which the Senate and Patricians ated as the ad- 
s and leaders of the People? The conſequence was, 
We find in Dionyſius of 33 and Livy, that 
| 3 8 


Proofs drawn from Faces, of the Truth of the Principles 


proper) my anſwer is ready; it is the ſame which was 


What was, for inſtance, the conſequence of that great 
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the Senators immediately aſſumed all thoſe powers lately 
ſo much complained of by themſelves, which the Kingy 
had exerciſed, The execution of their future decrety 
was intruſted to two Magiſtrates, taken from their own 
body, and entirely dependent on them, whom they call. 
ed Con/uls, and who were made to bear about them all | 
the enſigns of power which had formerly attended the 

Kings. Qaly, care was taken that the axes and faſces, 
the ſymbols of the power of life and death over the Citi. 
zens, which the Senate now claimed to nſelf, ſhould not 
be carried before both Conſuls at once, but only before 
one at a time, for fear, ſays Livy, of doubling the terror 


of the People *. 8 
Nor was this all: the Senators drew over to their par. 
ty thoſe Men who had the moſt intereſt at that time . 
mong the People, and admitted them as Members into 
their own body +; which indeed Was a precaution they 
could not prudently avoid taking. But the intereſts of 
the great Men in the Republic he thus provided tor, 
the Revolution ended. The new Senators, as well as 
the old, took care not to leſſen, by making proviſions 
for.the hberty of the People, a power which wes now 
become their own. Nay, they preſently ſtretched their 
power beyond 1ts former tone; and the puniſhments 
which the Conſul inflicted in a military manner on 2 
nurber. of thoſe who ftii:l adhered to the former mode of 
Government, and even upon his own children, taught 
the People what they had to expeR for the future, if they 
preſumed to oppdle the power of thoſe whom they had 
thus, vnwarily made their Maſters. 
Among the oppreflive laws, or uſages, which the Se 


Omnia jura ( Regum) omnia inſignia, primi Conſule 


3 
« tenuere; i modo cautum eſt ne fi ambo faſces haberent "TM 
% qduphcatns terror videretur.“ Tit. Liv. lib. ii. H 1. the 
+ Theſe new Senators were called conſeripti « hence th 


name of Patres Conſtripti, afterwards indiſcriminately giret 
to the whole Senate. Tit. Liv. ibid. 


7 
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nate, after e expulſion of the Kings, had permitted to 
continue, thoſe which were moſt complained of by the 
People, were thoſe by which thoſe Citizens who could 
not pay their debts. with the intereſt (which at Rome was 
enormous) at the appointed time, became flaves to their 
creditors, and were delivered over to them bound with 
cords, hence the word Next, by which that kind of Slaves 
were denominated. The cruelties exerciſed by Creditors 


on thoſe unfortunate Men, whom the private calamities 
capſed by the frequent wars in which Rome was engag- 


ed, rendered very numerous, at laſt rouſed the body of 
the People : they abandoned both the City and their in- 
human fellow-citizens, and retreated to the other fide of 
the river Ano. | 1 

Zut this ſecond Revolution, like the former, only pro- 
cured the advancement of particular perſons. A new of- 
fice was created, called the Tribuneſhip. Thoſe whom 
the People had placed at their- head when they left the 


City, were raiſed to it. Their duty, it was agreed, was 


for the future to protect the Citizens; and they were in- 


veſted with a certain number of prerogatives for that pur. 
poſe, . Thus Inſtitution, it muſt however be confeſſed, 
would have, in the iſſue, proved very beneficial to the 
People, at leaſt for a long courſe of time, if certain pre- 
cautions had been taken with reſpett to it, which would 


have much leſſened the future perſonal importance of the 


new Tribunes *: but theſe precautions the latter did not 
think proper to ſuggeſt; and in regard to thoſe abuſes 


themſelves which had at firſt given riſe to the complaints 


of the People, no farther mention was made vf them +. 
As the Senate and Patricians, in the early ages of the 


Their number, which was only Ten, ought to have 


deen much greater; and they never ought to have excepted 


the power left to each of them, of ſtopping by his ſingle op- 


olition the proceedings of all the reſt. 


f A number of ſeditions were afterwards raiſed upon the 
ame account. | 
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Commonwealth, kept | cloſely united together, the Tri. 
bunes, for all their perſonal privileges, were not able, 
however, during the firſt times after their creation, to 
ain an admittance either to the Conſulſhip, or into the 
; Pane and thereby to ſeparate their condition any far. 
ther from that of the People. This ſituation of theirs, in 
which it was to be wiſhed they might always have been 
kept, produced at firſt excellent effects and cauſed their 
conduct to anſwer in a great meaſure the expeCtations of 
the People. The Tribunes complained loudly of the 
exorbitancy of the powers poſſeſſed by the Senate and 
Conſuls; and here we muſt obſerve, that the power exer. 
ciſed by theſe latter over the lives of the Citizens, had ne. 
ver been yet ſubjected (which will probably ſurpriſe the 
Reader) to any known laws, though ſixty years had al. 
ready elapſed ſince the expulſion of the Kings. The Tn. 
bunes therefore inſiſted, that laws ſhould be made in that 
reſpect, which the Conſuls ſhould thenceforwards be 
bound to follow; and that they ſhould no longer be left, 
in the exerciſe of their powerjover the lives of the Citi- 
zens, to their own caprice and wantonneſs “. 
Equitable as theſe demands were, the Senate and Patti. 
cians oppoſed them with great warmth, and either by na- 
ming Dictators, or calling in the aſſiſtance of the Prieſts, 
or other means; they defeated for nine years together all 
the endeavours of the Tribunes. However, as the lattet 
were at that time in earneſt, the Senate was at length oblig- 
ed to comply: and the Lex Terentilla was paſſed, by which 
it was enacted, that a general Code of Laws ſhould be 
made. | 
Theſe beginnings ſeemed to promiſe great ſucceſs to the 
cauſe of the People. But, unfortunately for them, the 
Senate found means to have it agreed, that the office of 
Tribune ſhould be ſet aſide during the whole time that the 


* (6 Quod Populus in ſe jus dederit, eo Conſulem uſur- 
% um; non ipſos libidinem ac licentiam ſuam pro lege habi⸗ 
'* turos. Tit. Liv. lib. ili. 9 9. | 
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Code ſhould be framing. They moreover obtained, that 
the ten Men, called Decemvirs, to whom the charge of 
compoſing this Code was to be given, ſhould be taken 
from the body of the Patricians. The ſame cauſes, there- 
fore, produced the ſame effects; and the power of the 
Senate and Conſul was left in the new Code, or laws of 
the Twelve Tables, undefined as before. As to the laws 


ceaſed to be bitterly complained of by the People, and in 
regard to which ſome ſatisfatiion ought, in common ju— 
tice, to have been given them, they were confirmed, and 
a new terror added to them from the manner in which 
they were worded. ET | 
The true motive of the Senate, when they thus truſted 
the framing of the new laws to a new kind of Magiſtrates, 
n. called Decemvirs, was thai, by ſuſpending the ancient of- 
hat MW fice of Conſul, they might have a fair pretence tor ſul. 
he pending alſo the office of Tribune, and thereby rid them- 
eſt, MW ſelves of the People, during the time that the important 
i. buſineſs of framing the Code ſhould be carrying on: they 
even, in order the better to ſecure that point, placed 
the whole power in the Republic, in the hands of 
theſe new Magiſtrates, But the Senate and Patrici- 
ans experienced then, in their turn, the danger of entruſt. 


ſelves had formerly betrayed the truſt which the People 
had placed in them, ſo did the Decemvirs, on this occa- 
ſion, likewiſe deceive them. They retained, by their own 
private authority, the unlimited power that had been con- 
ferred on them, and at laſt exerciſed it on the Patricians 
as well as the Plebeians. Both parties therefore united 
Mp them, and the Decemvirs were expelled from the 
City, | 


The former dignities of the Republic were reſtored, 


Rroying the power of the Decemvirs, were, as it was na- 
tural, raiſed to the Tribuneſhip ; and they entered upon 


above mentioned, eoncerning debtors, which never had 


ing Men with an uncontrolled authority. As they them- 


and with them the office of Tribune. Thoſe from among 
the People who had been molt inftrumental in de- 


heir offices poſſeſſed of a prodigious degree of populari- 
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ty. The Senate-and the Patricians were, at the fame 


time, ſunk extremely low in conſequence of the long 1j. 
ranny which had juſt expired; and thoſe two circumſtan. 
ces united, afforded the Fribunes but too eaſy an oppor. 
tunity of making the preſent Revolution end as the for. 
mer ones had done, and converting it to the advancement 


of their own power. They got new perlonal privileges 


to be added to thoſe which they already poſſeſſed, and 
moreover procured a law to be enacted, by which it was 
ordained, that the reſolutions taken by the Comztza Tribula 
(an Aſſembly in which the Tribunes were admitted to 
propoſe new laws) ſhould be binding upon the whole 


Commonwealth :—by which they at once raiſed to them. 


ſelves an emperium in imperio, aud acquired, as Livy ex- 
preſſes it, a moſt active weapon *. 
From that time great commotions aroſe in the Repub. 


lic, which, like all thoſe before them, ended in promoting 


the power of a fervy.—Propoſals for eaſing the People of 
their debts, for dividing with ſome equality amongſt the 
Citizens the lands which were taken from the enemy, and 
for loweriny ihe rate of the intereſt, for money, were fre. 
quently made by the Tribunes. And indeed all theſe 


were excellent regulations to propoſe ; but, unfortunately 


for the People, the propoſals of them were only pretences 


made ule of by the Tribunes for promoting ſchemes of a 
fatal, though ſomewhat remote, tendency to public liber- 
ty. Their real aims were at the Conſulſhip, the Prætor. 
{hip, the Prieſthood, and other offices of Executive pow- 
er, which they were intended to controul, and not to 
ſhare. To theſe views they conſtanily made the cauſe of 
the People ſubſervient :—1 ſhall relate, among other in- 
ſtances, the manner in which they procured to themſelves 
an admittance to the office of Conſul. 
Having, during ſeveral years, ſeized every opportunity 
of making ſpeeches to the People on that ſubject, and 
even excited ſeditions in order to overcome the oppoſi- 


* Acerrimum telum. 
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tion of the Senate, they at laſt availed themſelves of the 
circumſtance of an zaterrzgnum (a time during which there 
happened to be no other Magiſtrates in the Republic be- 
fides theinſelves) and propoſed to the Tribes, whom they 
had aſlembled, to enact the three following laws: —the 


for ordaining that no Citizen ſhould be poſſeſſed of more 
than five hundred acres of land; and the third, for provi- 

Jing that one of the two Conſuls ſhould be taken from the 
body of the Plebeians. But on this occaſion it evidently 
appeared, ſays Livy, which of the laws in agitation were 
molt agreeable to the People, and which to thoſe who 
propoſed them; for the Fribes accepted the laws concern- 
ing the 1ntereſt of money, and the lands; but as to that 
Ke concerning the Plebetan Conſulſhip, they rejected it, and 

both the former articles would from that moment have 
b- deen ſettled, if the Tribunes had not declared, that the 
ny Tribes were called upon, either to accept, or rejett, all 
their three propoſals at once *. Great commotions en- 
be Wl fued thereupon, for a whole year; but at laſt the Tri- 
nd Wl bunes, by their perſeverance in inſiſting that the Tribes 
ſhould vote on their three rogatzons, jointly, obtained 
their ends, and overcame both the oppoſition. of che Se- 
eh) nate, and the reluftance of the People. 

In the ſame manner did he Tribunes get themſelves made 
capable of filling all other places of executive power, and 
public truſt, in the Republic. But when all their views 
of that kind were accompliſhed, the Republic did not for 


ple better attended to, than before. New ſtruggles then 
aroſe for actual admiſſion to thoſe places, for procuring 


* « Ab Tribunis, velut per interregnum, concilio Plebis 
% habito, apparuit quz ex promulgatis Plebi, quæ latoribus, 


unity “ gratiora effent ; nam de fœnote atque agro rogationes ju- 


and “ bebant, de plebeio Confulatu antiguabant (enliquis fta- 

poſi- 9 bant ) : & perfecta utraque res eſſet, ni Tribuni ſe in 
IP ſimul conſulere Plebem dixiſſent.,”-— 71. Liv. lib. 
N. 9 39. 


firſt, for ſettling the rate of intereſt of money; the ſecond, 


all this enjoy more quiet, nor was the intereſt of the Peo- 
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them to relations, or friends; ſor governments of pro. 
vinces, and commands of armies. A few . Fribunes, in. 
deed, did at times apply themſelves ſeriouſly, out of real 
virtue and love of their duty, to remedy the grievances of 
the People; but both their fellow Tribunes, as we may: 
ſee in Hiftory, and the whole body of thoſe Men upon 
whom the People had, at different times, beſtowed Con- 
ſulſhips, /Edileſhips, Cenſorſhips, and other dignities 
without number, united together with he utmoſt vehe. 
mence-againſt them ; and the real Patriots, ſuch as Tibe. 
rius Gracchus, Caius Gracchus, and Fulvius, con ſtanth 
periſhed in the attempt. 5 | 3 py 
I have been ſomewhat explicit on the effects produced 
by the different Revolutions that have happened in the 
Roman Republic, becauſe its Hiſtory is much known to 
us, and we have, either in Dionyſius of Halicarnaſſus, or 
Livy, conſiderable monuments of the mare ancient part 
of it. But the Hiſtory of the Grecian Commonwealths 
would alſo have ſupplied us with a number of fatts to the 
lame purpoſe : that Revolution, for inſtance, by which 
the Piſiſtratida were driven out of Athens—thbat by which 
the Four hundred, and afterwards the Thirty, were eſtab— 
liſhed, as well as that by which the latter were in their 
turn expelled, all ending in ſecuring the power of a few. 
he Republic of Syracuſe, that of Corcyra, of which 
Thucydides has left us a pretty full account, and that of 
Florence, of which Machiavel has written the Hiſtory, 
alſo preſent us a ſeries of public commotions ended by 
treaties, in which, as in the Roman Republic, the griev- Ir 
ances of the People, though ever ſo loudly complained of . 
in the beginning by thoſe who adted as their defenders, 
were, in the iſſue, moſt carcleſsly attended to, or even to- 


tally diſregarded *, 


* The Revolutions which have formerly happened in. 
France, have all ended like the above mentioned: of this a 
remarkable inſtance may be ſeen in a former Note, of | 
this Work. Phe fame facts are allo to be obſerved in the 


TMG LAND at | 


ut ire turn our eyes towards the Engliſh Hiſto- 
1 ſcenes of a quite different kind will offer to our 
view; and we ſhall find, on the contrary, that Revolu- 
tions in England have always been terminated by 
making ſuch; provifions, and only ſuch, as all orders 
of the People were really and indiſcriminately to en- 
jo | 
| od extraordinary facts, theſe! and which, jw 
all the other circumſtances that accompanied them, 
we ſee, all along, to have been owing to the ĩmpoſſibi- 
lity (a point that has been ſo much inſiſted upon in 


—— Chapters) in which thoſe who poſſeſſed the 


confidence of the People, were, of transferring to them- 
ſelyes any branch of the Executive authority, and thus 
ſeparating their own condition from that of the reſt 
oß the People. 

Without mentioning che compacts which were made 


with the firſt Kings of the Norman line, let us only 


caſt our eyes on Magna Charta, which is ſtill the 
foundation of Engliſh liberty. A number of circum- 
ſtances which have been deſcribed in the former part 
of this work, concurred at that time to ſtrengthen the 
Regal power to ſuch a degree that no Man 1n the State 


could entertain a hope of ſueceeding in any other de- 
Wig than that of ſetting bounds to it. How great was 


the union which thence aroſe among all orders of the 
People what extent, what caution, do we ſee in the 


{proviſions made by the Great Charter! All the ob- 


jets for which Men naturally wiſh to live in a ſtate 
f Society, were ſettled in its thirty-eight Articles. 


he judicial authority was regulated. The perſon 
H h 5 


iſtory of Spain, 3 Sweden, Scotland, &c. ; but I 
ave avoided mentioning States of a Monarchical form, till 


ne obſervations are made, which the reader will find in the 


Ilch Chapter, 
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and property of the individual were ſecured, The 
| fafety of the Merchant and ſtranger was provided ſor; 
The higher claſs of Citizens. gave up a number of op- 
preſſive privileges which they had long ſince accuſtom. 
ed themſelves to look upon as their undoubted rights *, 


W Nay, the implements of tillage of the Bondman, or 


Slave, were alſo ſecured to him: and for the firſt time 
perhaps in the annals of the World, a civil war was 
terminated by making ftipulations in favour of thoſe 
unfortunate men to whom the avarice and luſt of do- 
minion inherent in human Nature, continued, over the 
Sreateſt part of the Earth, to deny the common nen 
of Mankind. 

Under Henry the Third great diſturbances aroſe; and 
they were all terminated by folemn confirmations given 
to the Great Charter. Under Edward I. Edward 11. Ed- 
ward III. and Richard II. thofe who were intruſted 
with the care of the intereſts of the People loſt no op- 
portunity that offered of ſtrengthening ſtill farther 
that foundation of public liberty; of taking all ſueh 
precautions as might render the Great Charter ſtil 
more effectual in the event, —They had not ceaſed to 
be convinced that their cauſe was the lame with that 
of all the reſt of the People. 

Henry ot, Lancaſter having laid lei to the Crown, 
the Commons received the law. from the vidqorious 
party. They ſettled the Crown upon Henry, by the 
name of Henry the Fourth; and added to the AQ of 
Settlement, proviſions which the. Reader may ſee in 
the ſecond . of the Parliamentary Hiſtory of 
England. Struck with the wiſdom of the conditions 


| *. All poſſeſſors of lands took the engagement to eftablik 


in behalf of their Tenants and Vaſlals ( erga ſuos the ſame; 


liberties which they demanded from the King. Mag. Clar. 
esp. xXX viii. | 
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demanded by the Commons, the Authors of the Book 
juſt mentioned obſerve (perhaps with ſome ſimplicity), 
that the Commons of England were no fools at that 
une. They ought rather to have ſaid ;—The Com- 
mons of England were happy enough to form among 
themſelves an Aſſembly in which every one could 
propoſe what matters he pleaſed, and freely diſcuſs 
them ;—they had no poſlibility left of converting ei- 
ther theſe advantages, or in general the confidence 
which the People had placed in them, to any private 
views of their own: they, therefore, without loſs of 
time endeavoured to ſtipulate uſeful conditions with 
| that power by which they ſaw themſelves at every 
nd i instant expoſed to be diſſolved and diſperſed, and ap- 
en plied their induſtry to infure the ſafety of the whole 

People, as it was the only means they had of procuring 
ted Wl their own, 45 5 
op. in the long contentions which took place between 
her Wl the Houſes of York and Lancaſter, the Commons re- 
uch rained ſpectators of diſorders which, in thoſe. times, 
ſtill WY it was not in their power to prevent: they ſucceſſive. 
| to ly acknowledged the title of the victorious parties; 
that bit whether under Edward the Fourth, under Rich- 
ud the Third, or Henry the Seventh, by whom thoſe ' 


| quarrels were terminated, they continually availed 
1015 WF themſelves of the importance of the ſervices, which 
the they were able to perform, to the new eſtabliſhed So- 
* of dereign, for obtaining effectual conditions in favour of 
e u the whole body of the People. | 
Y ot At the aceeſſion of James the Firſt, which, as it 
nous E placed a new family on the Throne of England, may 
* be conſidered as a kind of Revolution, no demands 
__ were made by the Men who were at the head of the 


N Vation, but in favour of general liberty. 
After the acceſſion of Charles the Firſt, diſcontents 
if a very ſerious nature began to take place, and they 
yere terminated in the firſt inſtance, by the aꝙ called 
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che Petition of Right, which is fill looked upon x a 


moſt preciſe and accurate delineation of the ri ichts of 
the People x. 


At the Reſtoration of Charles the e the Con- 
ſtitution being re-eſtabliſhed upon its former princi. 


ples, the former conſequences produced by it began 


again to take place; and we ſee at that era, and in. 
deed during the whole courſe of that reign, a continu- 
ed ſeries of precautions taken for ſecuring. the general 
liberty. 

Laſtly, the great event which took place i in the year 
1689, affords a ſtriking confirmation of the truth of 
the obſervation made in this Chapter. At this era 
the political wonder again appeared— of a Revolution 
terminated by a ſeries of public acts in which no in- 
tereſts but thoſe of the People at large were conſidered 
and provided for; no clauſe, even the moſt indiredt, 
was inſerted, either to gratify the preſent ambition 
or favour the future views, of thoſe who were perſon. 
ally concerned in bringing thoſe acts to a concluſion, 
Indeed, if any thing is capable of conveying to us an 


adequate idea of the ſoundneſs, as well as peculiarity, 


of the principles on which the Engliſh Government is 
founded, it 1s the attentive peruſal of the Syſtem of 
public Compacts to which the Revolution of he year 


*The diſorders which took place i in the latter part of the 
reign of that Prince, ſeem indeed to contain a complete 
contradiCtion of the aſſer tion which is the ſubject of the pre. 
ſent Chapter; but they, at the ſame time, are a no leſs: con- 
vincing confirmation of the truth of the principles laid down 
in the courſe of this whole Work. The above mentioned 


diſorders took riſe from that day in which Charles the Firſt 


gave up the power of diſſolving his Parliament: that is, from 

the day in which the Members of that Aſſembly acquired 

an independent, perſonal, permanent authority, which they 

lies began to turn againſt the Tops who had raiſed them 
N. 
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gave riſe, —of the Bill of Rights with all its dif- 
ferent | clauſes, and of the ſeveral Acts which under 
two ſubſequent Reigns, till the Acceſſion of the Houle 
of Hanover, were made in order to ſtrengthen it. 
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Second Defference—The Manner after which the Laws 


Jor the Liberty of the Subject are executed in England. 


IHE ſecond difference I mean to ſpeak of, be- 

tween the Engliſh Government, and that of o- 
ther free ſtates, concerns. the important obje& of the 
execution of the Laws, On this article, alſo, we ſhall 
find the advantage to lie on the fide of the Engliſh 
Government ; and, if we make a compariſon. 3 
the Hiſtory of thoſe States and that of England, it will 


lead us to the following obſervation, viz. that though | 


in other free States the laws concerning the Laban of 
the Citizens were imperfect, yet the execution of them 
Fas {till more defeQive. In England, on the contra- 
ry, the laws for the ſecurity of the Subject are not on- 
y very extenſive in their proviſions, but the manner 
in which they are executed, carries theſe advantages 
ſtill farther ; and Engliſh Subjects enjoy no leſs liber- 
ty from the ſpirit both of juſtice and mildneſs, by 
which all branches, of the Governmeat are influenced, 
than from the accuracy of the laws themſelves. 

The Roman Commonwealth will here again ſupply 


us with examples to prove the former part of the a- 


bove aſſertion. When I faid, in the foregoing Chap- 
ter, in times of public commotion, no proviſions. were 
made for the body of the People, I meant no proxi- 
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fions that were likely to prove effe&ual in the event; 
When the people were rouſed to a certain degree, or 
when their concurrence was neceſſary to carry into 
effect certain reſolutions, or meaſures, that were par. 
ticularly intereſting to the Men in power, the latter 
could not, with any prudence, openly profeſs a con. 
tempt for the political wiſhes of the People; and ſome 
declarations expreſſed in the general words, in favour 
of public liberty, were indeed added to the laws that 
were enacted on thoſe occaſions. But theſe declarati. 
ons, and the principles which they tended to eſtabliſh, 
were afterwards even openly diſregarded in practice 

Thus, when the People were made to vote, about 
a year after the expulſion of the Kings, that the Re. 
gal Government never ſhould be again eſtabliſhed in 
Rome, and that thoſe who ſhould endeavour to reſtore 
it, ſhould be devoted to the Gods, an article was add. 
ed which, in general terms, confirmed to the Citizens 
the right they had before enjoyed under the King, of M ' > 
appealing to the People from the ſentences of death een 
paſſed upon them. No puniſhment (which will fur. Hen 


priſe the Reader) was decreed againſt thoſe who ſhould wy tl 
violate this law ; and indeed the Conſuls, as we may 1 6 b 


ſee in Dionyſius of Halicarnaſſus and Livy, concerned B 
themſelves but little about the appeals of the Citizens, publis 
and in the more than military exerciſe of their func. 


tions, continued to ſport with rights which they ought * 
to have reſpected, however imperfectly and looſely they I þ 


had been ſecured. hq th 
An article to the ſame purport with the above, was ten ye; 
afterwards alſo added to the laws of the Twelve Ta- ier ob, 
bles; but the Decemvirs, to whom the execution of 
thoſe laws was at firſt committed, behaved exactly in 
the ſame manner and even worſe than the Conſuls had 
done before them: and after they were expelled,* the 


* At the time of the expulſion of the Decemvirs, a law 
Was alſo enacted, that no Magiſtrate ſhould be created from 
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Magiſtrates who ſucceeded them appear to have been 
as little tender of the lives of the Citizens. I ſhall, a- 
mong many inſtances, relate one which will ſhew up- 
on what {light grounds the Citizens were expoſed to 


have their lives taken away, ——Spurius Mælius be- 
ing accuſed of endeavouring to make himſelf King, was 


ſummoned by the Maſter of the Horſe, to appear be- 
fore the DiQator, in order to clear bimſelf of this ſome- 
what extraordinary imputation. Spurius took refuge 
among the People; the Maſter of the Horſe purſued 
him, aud killed him on the ſpot. The multitude hav- 
ing thereupon expreſſed a great indignation, the Die- 
tator had them called to his Tribunal, and declared 
that Spurius had been lawfully put to death, even 
though be might be innocent of the crime laid to 
his charge, for having refuſed to appear before the 
Dictator, when ſummoned to do ſo by the Mailer of 
. . yo 

About one hundred and forty years after the times 
we mention, the law concerning the appeals to the Peo- 
ple was enacted for the third time. But we do not 
ſee that it was better obſerved afterwards than it had 
bad been before: we ſtnd it frequently violated, ſince 
that period, by the different Magiſtrates of the Re- 
public, and the Senate itſelf, notwithſlanding this 


whom no appeal could be made. to the People (Magiſtralus 
ine provocatione. Tit. Liv. lib. iii. H 55.) by which the peo- 
ple expreſsly meant to aboliſh the Dictatorſhip : but, from the 
fact that will juſt now be related, and which happened about 
yas Wien years afterwards, we ſhall ſee that this law was not bet- 
2- ur obferved than the former ones had been. 


Tumultuantem deinde multitudinem, incerta exiſtima— 
lone facti, ad concionem vocari juſſit, & Melium jure cœſum 
Monunciavit, etiamſi regni crimine inſons fues it, qui vocatus a 
"oh equitum, ad Difatorem non veniſet. Pit. Liv. lib. 
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ſame law, at times, made formidable examples of the 


Citizens. Of this we have an inſtance in the three 


hundred ſoldiers who had pillaged the town of Rhegi. 
um. The Senate of its own authority, ordered them 
all to be put to death. In vain did-the Tribune Flac. 
cus remonſtrate againſt ſo ſevere an exertion of public 
juſtice on Roman Citizens; the Senate, ſays Valerius 
Maximus, nevertheleſs perſiſted in its reſolution*. _ 
All thefe laws for ſecuring the lives of the Citizens, 


had hitherto been enacted without any mention being 
made of a puniſhment againſt thoſe who ſhould violate ' 


them. At laſt the celebrated Lex Porcia was paſſed, 
which ſubjected to baniſhment. thoſe who ſhould cauſe 
2 Roman Citizen to be ſcourged and put to death, 
From a number of inſtances poſterior to this law, it ap- 
pears, that it was not better obſerved than thoſe before 
it had been: Caius Gracchius, therefore, caufed the 
Lex Sempronia to be enacted, by which a new ſanction 
was given to it. But this ſecond law did not ſecure 
his own life, and that of his friends, better than the 
Lex Porcia had done that of his brother, and thoſe who 
had ſupported him : indeed, all the events which took 
place about thoſe times, rendered it manifeſt that the 
evil was ſuch as was beyond the power of any laws to 
cure.—l ſhall here mention a fact which affords. a re- 
markable inſtance of the wantonneſs with which the 
Roman Magiſtrates had accuftomed themſelves to take 


Val. Max. book ii. c. 7. This author does not men- 
tion the preciſe number of thoſe who were put to death on 
this occaſion 3 he only ſays that they were executed fifty at 
a time, in different ſucceſſive days; but other Authors make 
the number of them amount to four thouſand. Livy ſpeaks 
of a whole Legion. Legio Campana que Rhegium occuparerot, 
obſefſa, deditione fud d, ſecuri pereufſa gſ%.— Tit. Liv. lib. xv. 
Epit.— I have here followed Poly bius, who ſays that only 
three hundred were taken and brought to Rome. 
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away the lives of the Citizens. A Citizen, named 


licly canvaſling for the ſame, in oppoſition to a Mau 
whom the Tribune Saturnius ſupported, the latter cauſ- 
ed him to be apprehended, and made him expire un- 
der blows in the public Forum. The Tribune even 
carried his inſolence ſo far, as Cicero informs us, as to 
give to this act of cruelty, tranſacted in the preſence of 
the whole People aſſembled, the outward form of a law- 
ful act of public Juſtice *. : 

- Nor were the Roman Magiſtrates ſatisfied with com- 
mitting acts of injuſtice in their political capacity, and for 
the ſupport of the power of that Body of which they 
made a part. Avarice and private rapine were at laſt 
added to political ambition. The Provinces were firit 
oppreſſed and plundered. The calamity in proceſs of 
time reached Italy ufelf, and the centre of the Republic; 
ul at laſt the Lex Calpurnia de repetundis was enatted to 
put a ſtop to it. By this law an action was given to the 
Citizens and Allies for the recovery of the money ex'ort- 
ed from them by Magiſtrates, or Men in power; and the 


to the obligation of making reſtitution, 

N oy £4 | 
The fatal forms of words (cruciatus carmina) uſed by the 
Roman Magiſtrates when they ordered a Man to be put to 


the Aſſembly of the People, in which the Cenſors had for- 
bidden the common Executioner ever to appear. I Lifor, 
en- Wl colliva manus. Caput obnubito. Arbori inſelici ſuſpendito.— 
on Memmius being a conſiderable Citizen, as we may conclude 
at Wl from his canvaſſing with ſucceſs for the Conſulſhip, all the 
ake great Men in the Republic took the alarm at the attrocious 
action of the Tribune: the Senate, the next day, iſſued out 


a, its ſolemn mandate, or form of words, to the Conſuls, to pro- | 


Ude that the Republic ſhould receive no detriment ; and the Tri- 
bune was killed in a pitch=d battle that was fought at the 
foot of the Capitol, . 


Memmius, having put up for the Conſulſhip, and pub- 


Lex Junia afterwards added the penalty of baniſhment 


death, regs: (ſays Tully in his ſpeech for Rabirius) in 
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. But here another kind of diſorder aroſe. The Judga 


proved as corrupt as the Magiſtrates had been oppreſſive, 


They equally betrayed, in their own province, the cauſe 
of che Republic with which they had been intruſted ; and 
rather choſe to ſhare in the plunder of the Conſuls, the 
Praztors, and the Proconſuls, than put the laws in force 
againſt chem. e | 
New expedients were, therefore, reſorted to, in order 


to remedy this new evil. Laws were made for judging 


and puniſhing the Jusges themſelves; and above all, con. 
tinual changes were, made in the manner of compoſing 
their Aſſemblies. But the malady lay too deep for com. 
mon legal proviſions to remedy. "The guilty Judges em. 
ployed the ſame reſources in order to avoid conviction, 
as the guilty Magiſtrates had done; and thofe continual 


changes at which we are amazed, that were made in the 


conſtitution of the judiciary Bodies *, inſtead of obviar. 
ing the corruption of the Judges, only transferred to other 


* The Judges (over the Aſſembly of whom the Preto: 
uſually preſided) were taken from the body of the Senate 
till ſome years after the laſt punic War; when the Le 
Sempronia, propoſed by Caius 8. Gracchus, enacted that 


they ſhould in future be taken from the Equeſtrian Order, 


The conſul Cæpio procured afterwards a law to be enacted, 
by which the Judges were to be taken from both ordeis e- 
qually. Ihe Lex Survilia ſoon after put the Equeſtrian Or- 


der again in poſſeſſion of the Judgment; and, after ſome 


years, the Lex Livia reſtored them entirely to the Senate.— 
The Lex 7/autia enacted aſtèerwards, that the Judges ſhou!y 
be taken from the three orders; the Senatorian, £5ueitrian, 
and Flebeian. The Lex Cornelia, framed by the Dictator 
Sylla, enacted again, that the Judges ſhould be entirely ta- 
ken from the body of the Senate. Flie Lex Aurelia order- 
ed anew, that they ſhould be taken from the three orders. 
Pompey made afterwards a change in their number, which 
he fxe1 at ſeventy five, and in the manner of electing them. 
Ang lauly, Cer entirely reſtored the Judgments to the Ur 
der ot the Senate. | 
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Men the profit ariſing from becoming guilty of it. It 
was grown to be a general complaint fo early as the times 
of the Gracchi, that no Man who had money to pive, 
could be brought to puniſhment “. Cicero ſays, that in 
his time, the ſame opinion was become ſettled and unver- 
ſally received +; and his Speeches are full of his lamen- 
tations on what he calls the levity, and the 2nfamy, of the 
public Judgments. 
Nor was the impunity of corrupt Judges the only evil 
under which the Republic laboured. Commotions of the 
whole Empire at laſt took place. The horrid vexations, 
and afterwards the acquiital, of Aquilius, Proconſul of 
Syria, and ſome others who had been guilty of the ſame 
crimes, drove the Provinces of Aſia to deſperation : and 1 
then it was that that terrible war of Michtidates aroſe, It 
which was uſhered in by the death of eighty thouſand i 
Romans, maſſacred in one day, in all the Cities of Alla +. 
The Laws and public Judgments not only thus failed | 
of the end for which they had been eſtabliſhed; they even I | 
became, at length, new means of oppreſſion added to thoſe | 
which already exiſted, Citizens poſſeſſed of wealth, per- þ 
ſons obnoxious to particular Bodies, or the few Magi- I | 
rates who attempted to ſtem the torrent of the general | 
corruption, were accuſed and condemned; while Piſo, of 1 
whom Cicero in his ſpeech againſt him relates facts which 9 


make the Reader ſhudder with horror, and Verres, who {4 | 
had been guilty of enormities of the ſame kind, eſcaped 14 
unpuniſhed. |; | | | 
1 Hence a war aroſe ſtill more formidable than the for- ö 
i mer, and the dangers of which we wonder that Rome 14 
jo was able to ſurmount. The greateſt part of the Italians | | 
us revolted at once, exaſperated by the tyranny of the pub- 11 
95 lie Judgments ; and we find in Cicero, who informs us 1 
is, of che cauſe of this revolt, which was called the Social war, 4 
ch ; 1 3 : 71 
85 App. de Bell. Civ. ' . 
r e Ac, in Verr. 1. fi. 1 
i Appian, 1 
Wy 
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a very expreſſive account both of the unfortunate condi. 
tion of the Republic, and of the perverſion that had been 
made of the methods taken to remedy it. An hundred 


and ten yeais are nor yet elapſed (ſays he) ſince the law | 
for the recovery of money extorted by Magiſtraies | 
was firſt propounded by the Tribune Calpurains Pilo. 
A number of other laws to the ſame effect, continually N 
more and more ſevere, have followed: but ſo many * 
* perſons have been accuſed, ſo many condemned, fo for. þ 
* midable a war has been excited in Italy by the terror 
* of the public Judgments, and when the laws and Judy. 
ments have been ſuſpended, ſuch an oppreſſion and 7 
* plunder of our Allies have prevailed, that we may of 
* truly ſay that it is not by our own ſtrength, but by the F 
* weaknefs of others, that we continue to exiſt *. S 
I have entered into theſe particulars with regard to the Ml wt 
Roman Commonwealth, becauſe the facts on which they ly; 
are grounded are remarkable of themſelves, and yet no Ml 22 
Juſt concluſion can be drawn from them, unleſs a ſeries WM 22 


of them were preſented to the Reader, Nor are we to and 
account for theſe facts, by the Luxury which prevailed in the 
the latter ages of the Republic, by the corruption of the i « 
manners of the Citizens, their degeneracy from their an. W mot 
cient principles, and ſuch like looſe general phraſes, the 
which may perhaps be uſeful to expreſs the manner uſfelf WW inſt. 


in which the evil became manifeſted, but by no means ſet MW The 


forth the cauſes of it. not 

- The above diſorders aroſe from the very nature of 1 
the Government of the Republic, —of a Government 
in which the Executive and Supreme Power being 
made to centre in the Body of thoſe in whom the Peo- 
ple had once placed their confidence ; there remained 
no other effeQual Power in the State that might ren- 
der it neceſſary for them to keep within the bounds 
of juſtice and decency. And in the mean time, as the 


Ses Cic. de Off. Ib. ii. 5 75. 
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People, who were intended as a check over that Body, 


continually gave a ſhare in this Executive authority, 


to thoſe whom they entruſted with the care of their 
intereſts, they increaſed the evils they complained of, 
as it were, at every attempt they made to remedy 
them; and inſtead of raiſing up Opponents to thole 


who were become the enemies of their liberty, as it 


was their intention to do, they continually ſupplied 
them with new Aſſociates. 


From this ſituation of affairs, flowed as an unavoid- 
able conſequence, that continual deſertion of the cauſe 
of the People, which, even in time of Revolutions, 
when the paſſions of the People themſelves, were rouf- 
ed, and they were in a great degree united, manifeſted 


- itſelf in ſo remarkable a manner. We may trace the 


ſraptoras of the great political defe& here mentioned 
in the earlieſt ages of the Commonwealth, as well as 
jn the laſt ſlage of its duration. In Rome, while ſmall 
and poor, it rendered vain whatever rights or power 
the People poſleſſed, and blaſted all their endeavours 


to defend their liberty, in the ſame mauner as, in the 


more ſplendid ages of the Commonwealth, it rendered 
the moſt ſalutary regulations utterly fr uitleſs, and even 
inſtrumental to the ambition and avarice of à few. 
The prodigious fortune of the Republic, in ſhort, did 
not create the diſorder, it only gave full ſcope to it. 
But if we turn our view towards the Hiſtory of 
the Englith Nation, we ſhall ſee how, from a Govern- 
ment in which the above defects did not exiſt, differ. 
ent conſequences have followed :—how cordially all 
tanks of Men have always united together to lay un- 
der proper reftraiats this Executive power, which the 
knew could never be their own. In times of public 
Revolutions, the greateſt care, as we have before ob- 
ſerved, was taken to aſcertain the limits of that Pow- 
er: and after peace had been reſtored” to the State, 
thoſe who remained at the head of the Nation, conti- 
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nued to wan; an unwearied jealouſy 1 in maintaining 
thoſe advantages which the united efforts of all bad 
obtained. | 

Thus it was made one of the Articles of Magna 
Charta, tbat the Executive Power ſhould not touch 
the perſon of the Subject, but in conſequence of a 
Judgment paſſed upon him by his Peers ; z and fo great 
was afterwards the' general union in maintaining this 
law, that the Trial by Jury, that admirable mode of 
proceeding which ſo effectually ſecures the Subjed a- 
gainſt all the attempts of Power, even (which ſeemed 
ſo difficult to obtain) againſt ſuch as might be made 
under the ſanction of the judicial authority, hath been 
preſerved to this day. It has even been preſerved in 
all its original purity, though the ſame has been ſuc- 
ceſſively ſuffered to decay, and then to be loſt, in the 
other Countries of Europe, where it had been ſormer- 
ly known? *. Nay, though this privilege” vf being tried 


Phe K rial by Jury was in als among the Norinuns lots 
before they came over into England; but it is now utterly 
Toit in that Frovince : it even began very early to degenerate 
there from its firſt inftituticn 3 we ſee in Hale's Hiſtory of 
the Common Law of Enęland, that the unanimity among ſu- 
rymen was not required in Normandy for making a verdi 
a 200d verdict; but when jury men diſſented, a number of 
them was taken out, and others added in their ſtead, till an 
unanimity was procured. —In Sweden, where, according to 
the opinion of the Learned in that Country, the Trial by 
Jury had its fiſt origin, only ſome forms of that inſlitution 
are now preſerved in the lower Courts in the Chancery, 
where ſets of Jurymen are eflabliſhed for life, and have a [z- 
tary accordingly, See Roberiſon's State of Sweden, —And in 
Scotland, the vicinity of ngland, has not been able to pre- 
ſerve to the Trial by Jury its genuine ancient form: the un- 
animity among Jury men is not required, as I have been told, 

to ſo: a rerGiat; but the majority 1s deciſixe. 


by one's Peers, was at firſt a 3 of Conquer- 

ors and Maſters, excluſively appropriated to thoſe parts 

of Nations which had originally invaded and ſeduced 
| the reſt by arms; it has in England been eee 
extended to every Order of the People. 

And not only the perſon, but alſo the property, of 
the individual, has been ſecured againſt all arbitrary 
attempts from the Executive power, and the latter 
has been ſucceſſively reſtrained from touching any 
part of the property of the Subject even under pre- 
tence of the neceſſities of the State, any otherwiſe than 
by the free grant of the Repreſentatives of the People. 
Nay, ſo true and perſevering has ben the zeal of theſe | | 
Repreſentatives in aſlertuig on that account the inter- © | 
eſts of the Nation, from whicli they could not ſepa 


1 
je ate their own, that this privilege of taxing them- il | 
r. ſelves, which was in the beginning grounded on a 1 
d moſt precarious | tenure, and only a mode of governing 1 


adopted by the Sovereign for the ſake of his own con- 4 
ne MW ventence, has become, in time, a ſettled right of the : [| | 
ly MW People, which the Sovereign has found it at leapt | 


1 
we I necelſary ſolemnly and repeatedly to acknowledge. =. 
of Nay more, the Repreſentatives of the People have ap— 1 
u- plied this right of {axation to a {till novler uſe than the 9 | 
8 mere preſervation of property ; they have, in procels of . i 
6 ; 


ime, ſucceeded in converting it into a regular an con- 1 
flitmional means of influencing the moyons of the Exe- | 
1 eutive Power. By means of this Right, my have gain- 
d the advantage of being conſtantly "calls: o concur in ol 
lhe meaſures of the Sovereign, ot h aving the greate!t i 
"a attention ſhown by him to their requeſts, as well as the l 
11 hipheſt regard paid to any engagenients that he enters in— l 
4 "with mem. Thus has it become at laſt the pecultar 0 
appineſs of Engliſh Subjects, to whatever other People | 
nel fler, ancient or modern we compare them, to ney 4 1 
Hare in the government of their Country, by elettin,s 1 
Repreſentatives, who, by reaſon of the o2culiar circum- | 
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have afterwards made the preſervation of them the firſt 


_ alarming nature were made on the privilege of the Peo. 


vindicated, without loſs of time, that great þ + the 
Nation, which is the Conſtitutional butwark o 


ſtances in which. they are placed, and of the-extenſive 
right they poſſeſs, are both willing faithfully to ſerve thoſe 
who have appointed them, and able io do fo, _ 
And indeed the Commons have not reſted ſatisfied 
with eſtabliſhing, once for all, the proviſions for the li. 
berty of the People which have been juſ mentioned; they 


object of their care *, and taken every opportunity of 
giving them new vigour and life. 38 
Thus, under Charles the Firſt, when attacks of a mof 


ple to grant free ſupplies to the Crown, the Common 


all others, WM © « 
and haſtened to oppugn in their beginning, every prece. me 
dent of a praftice that muſt in the end have produced de 
ruin of public liberty. | not 
| They even extended their care to abuſes of every kind, Ml ith 
The judicial authority, for inſtance, which the Executive WW met 
Power had imperceptibly aſſumed to itſelf, both with re- 
ſpe& to the perſon and property of the individual, wa WW the 
abrogated by the Act which aboliſhed the Court of Star- Wi fol 
Chamber; and the Crown was thus brought back to iu 1 
true Conflitutional office; viz. the countenancing, and Jud 
ſupporting with its ſtrength, the execution of the Laws. WM tion, 
The ſubſequent endeavours of the Legiſlature have JW dem 
carried even to a ſtill greater extent the above privileges WM men 
of the People. They have moreover ſucceeded in re WM ++ 
ſtraining the Crown from any attempt to ſeize and con- 
fine, even for the ſhorteſt time, the perſon of the Subject, MO! 
unjeſs it be in the caſes aſcertained by the Law, of which WW pe. 


the Judges of it are to decide. before 
5 des | Cate- 

* The firſt operation of the Commons at the beginning the de 

of a Seſſion, is to appoint four grand Committees. I he one rat 
is a Committee of Religion, another of Courts of Jullicy uu. an 
another of Trade, aud another of Grievances: they are te "UN: 

b 


be ſtanding Committees during the whole Seſſion. 
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Nor has this extenſive unexampled freedom, at the ex- 


pence of the Executive Power, been made, as we might 


be inclinable to think, the excluſive appropriated privi- 
lege of the great and powerful. It is to be enjoyed alike 
by all ranks of Subjects. Nay, it was the injury done to 


common Citizen that gave exiſtence to the act which 


has completed the ſecurity of this intereſting branch of 


public liberty.—The- oppreſſion 4 an ooſcure-ingividual, 


ſays Judge Blackſtone, gave riſe to the famous Habeas 
Corpus Att: Junius has quoted this obſervation of the 


Judge; and the ſame is well worth repeating a third time, 


ſor the juſt idea it conveys of that readineſs of all orders 
of Men, to unite in defence of common liberty, which is 
+ charatteriſtic circumſtance in the Engliſh Govern- 
ment *, 5 5 

And this general union in favour of public liberty, has 
not been confined to the framing of laws for its ſecurity : 
it has operated with no leſs vigour in bringing to puniſh- 
ment ſuch as have ventured to infringe them; and the 
Sovereign has conſtantly found it neceſſary to give up 
the violators of thoſe laws, even when his own lervaants, 


tothe Juſtice of their Country. = 


Thus we find, ſo early as the reign of Edward the Firſt, 
Judges who were convicted of having committed exac- 
tions in the exerciſe of their offices, to have been con- 
dmned, by a ſentence of Parliament f. From the im- 


menſe fines ch were, laid upon them, and which it 


The individual here alluded to was one Francis Jenks, 


vho having made a motion at Guildhall, in the year 1676, 


lo petition the King for a new Parliament, was examined 
before the Privy Council, and afterwards committed to the 
Cate-Houſe, where he was kept about two months, through 
thedelays made my the ſeveral Judges to whom he applied, 
in granting him a Habeas Corpus. — See the State T rials, vol. 
Mm. anno 166. SR ea, 
+ Sir Ralph de Hengham, Chief Juſtice of the King's 
bench, was fined 7000 marks; Sir Thomas Wayland, Chief 
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ſeems they were in a condition to pay, we may indeed 
conclude that, in thoſe early ages of the Conſtitution, 
the remedy was applied rather: late to the diſorder; but 
eit was at latb applied. 
Under Richard the Second, examples of the ſame kind 
were renewed. + Michael de la Pole, Earl of Suffolk, who 
had been Lord Chancellor of the kingdom, the Duke of 
Ireland, and the Archbiſhop. of York, having abuſed 
their power by carrying on deſigns that were ſubverſive 
of public liberty, were declared guilty of High- treaſon; 
and a number of Judges who, in their judicial capacity, 
had afted as their inſtruments, were involved in the ſame 
'coridemnnation *,:: h 8 


v0 Under the reign of Henry the Eighth, Sir Thomas 


Juſtice of the Common Pleas, had his whole eſtate forfeited; 
and Sir Adam de Stratton, Chief Baron of the Exchequer, 
was fined 3400 marks. HSI 

The moſt conſpicuous among theſe Judges were Sir 
Robert Belkrap, and Sir Robert* Treſilien, Chief Juſtice of 
the King's Bench. The latter had drawn up a ſtring of 
queſtions calculated to confer a defpotic authority on the 
Crown, or rather on the Miniſters above named, who had 
found means to render themſelves entire Maſters of the per- 
ſon of the King. Theſe queſtions Sir Robert Trefilian pro- 
poſed to the Judges, who had been ſummoned for that pur: 
poſe, and they gave their opinion in favour of them. One 
of theſe opinions of the Judges, among others, tended to no 
leſs than to annihilate, at one ſtroke, all the rights of the 
Commons, by taking from them that important privilege 
mentioned before, of ſtarting and freely diſcuſſing whatever 
ſubje&s of debate they think proper: the Commons were to 
be reſtrained, under pain of being puniſhed as traitors, from 
proceeding upon any articles beſides thoſe limitted to them 
by the King, All thoſe who had had a ſhare in the above 
declarations of the Judges, were attainted of high-treaſon. 
Some were hanged ; among them was Sir Robert Treſilian; 
and the others were only baniſhed, at the interceſſion of the 

Biſhops, —See the Parl. Hiſtory of England, vol. i. 


OO TENCLAND!'' ab 
| MW Emplon, and Edmund Dudley, who had been the pro- 


moters of the exattions committed under the preceding 
reign, fell victims to the zeal of the Commons for vin- 
dicating the .cauſe of the People. Under King James 
the Firſt, Lord Chancellor Bacon experienced that nei- 
ther his bigh- dignity, nor great perſonal qualifications, 
could ſcreen him from having the ſevereſt cenſure paſſed 
on him, for the corrupt practices of which he had ſuffered 
bimſelf to become guilty. And under Charles the Firſt, 
the Judges having attempted to imitate the example of 
the Judges under Richard the Second, by delivering opi- 
nions ſubverſive of the rights of the People, found the 
ſame ſpirit of watchfulneſs in the Commons, as had pro- 
ved the ruin of the former. Lord Finch, Keeper of the 
Great Seal, was obliged to fly beyond ſea. The Judges 
Davenport and Crawley were impriſoned; and Judge 
r, Berkeley was ſeized while ſitting upon the Bench, as we 
ye find in Ruſhworth, 7 9 
ir In the reign of Charles the Second, we again find freſh 
of WM inſtances of the vigilance of the Commons. Sir Willi- 
of m Scroggs, Lord Chief Juſtice of the King's Bench, 
he WI Sir Francis North, Chief Juſtice of the Common Pleas, 
vir Thomas Jones, one of the Judges of the King's Bench, 
ere and Sir Richard Weſton, one of the Barons of the Ex- 
chequer, were impeached by the Commons, for partiali- 
ties he wn by them in the adminiſtration of juſtice ; and 
Chief Juſtice Scroggs, againſt whom ſome poſitive charg- 
the es were well proved, was removed from his employ- 
ments. | | | | 
r The ſeveral examples offered here to he Reader, have 
to been taken from ſeveral different periods of the Engliſh 
om Hiſtory, in order to ſhew that neither the influence, nor 
hem the dignity of the infraftors of tlie laws, even when they 
ove MW bave been the neareſt Servants of the Crown, have ever 
don. been able to check the zeal of the Commons in aſſerting 
the rights of the People. Other examples might perhaps 
be related to the ſame purpoſe; though the whole number 
af thoſe to be met with, will, upon enquiry, be found the 
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ſmaller, in proportion as the danger of infringing the laws 
has always been indubitable. TN TR MOOSE POLLS SLIM 
So much regularity has even (from all the circumſtan. 
ces above mentioned) been introduced into the operation: 
of the Executive Power in England, — ſuch an exact ]uf. 
tice have the People been accuſtomed, as a conſequence, 
to expect from that quarter, that even the Sovereign, for 
his havihg once ſuffered himſelf perſonally to violate the 
ſafety of the Subject, did not eſcape ſevere cenſure. The 
attack made by order of Charles the Second, on the per. 
fon of Sir John Coventry, filled the nation with aſtoniſh. 
ment ; and this violent gratification of private paſſion, on 
the part of the Sovereign (a piece of ſelf-indu ere with 
regard to inferiors, which whole claſſes of individuals in 
certain Countries almoſt think that they have a right to) 
excited a general ferment. ** This event (ſays Bilbo 
KgBurnet) put the Houſe of Commons in a furious up- 
% roar. . . . It gave great advantages to all thoſe who 
+ oppoſed the Court; and the names of the Court and 
Country party, which till now had ſeemed to be for. 

1 gotten, were again revived “.“ " a 

Ih heſe are the limitations that have been ſet, in the Eng. 
liſh Government, on the operations of the Executive 
Power: limitations to which we find nothing comparable 
in any other free States, ancient or modern; and which 
are owing, as we have ſeen, to that very circumſtance 
which ſeemed at firft ſight to prevent the poſſibility of 
them, I mean the greatneſs and unity of that Power; the 
effect of which has been, in the event, to unite upon the 
fame object, the views and efforts of all Orders of the 

People. ROW. 5 
From this circumſtance, that is, the unity and peculiar 
ſtability of the Executive Power in England, another 


* See Burnet's Hiſtory, vol. i. anno 1609.—An Act of 
Parliament was made on this occaſion, for giving a farther 
extent to the proviſions before made for the perſonal ſecuri: 
ty of the Subject; which is ſtill called the Coventry Act. 
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moſt advantageous eonleguence has followed, that has 
been before noticed, and which it is not improper to 
mention again here, as this Chapter is intended to confirm 

he principles laid down in the former ones, — IL. mean the 

unremitted continuance of the ſame general union amo 

all ranks of Men, and the ſpirit of mutual juſtice which 

S to be diffuſed through all orders of 

ets. | 


: Though ſurrounded by the many boundaries that have 
juſt now been deſcribed, the Crown, we mult. obſerve, 
has preſerved its prerogative undivided: it ſtill. poſſeſſes 4 


"0; ; 
| its whole effefliye ſtrength, and is only tied by its own i 
| engagements, and the conſideration of what it owes to its (| 
deareſt intereſts, F 1 11455 1 
‚ Ibe great, or wealthy men in the Nation, who, aſſiſted 1 
by the body of the People, have ſucceeded in reducing | 
d | 23h of its authority within ſuch. well defined li- 
mis, can have no expeRtation that it will continue to con- 'Þ 
4 fine itſelf to them any longer than they themſelves conti- # 
we, by the juſtice of their own conduct, to deſerve that Lt 
"* WW ſupport of the People, which alone can make them ap- 4 
pear of conſequence in the eye of the Sovereign, — no 1 
8• probable hopes that the Crown will continue to obſerve 'F} 
ve thoſe laws by which their wealth, dignity, liberty, are pro- 1 
u tefted, any longer than they themſelves alſo continue to lf 
wy obſerve them. 1 1 
* Nay more, all thoſe claims of their rights which they 4 
Po. continue to make againſt the Crown, are encouragements 9 | 
0 which- they give to the reſt of the People to aſſert their | 
| been rights againſt them. Their conſtant oppoſition to "pi 
WY all arbitrary proceedings of that Power, is a continual de- ; | 
Ula claration they make againſt any acts of oppreſſion which | | 
15 the ſuperior advantages they enjoy, might entice them to S | 
commit on their inferior fellow-ſubjefts. Nor was that by 


1 e I {fvere cenſure, for inſtance, which they concurred in 
a of Tin q . . . * , 

paling on an unguarded violent action of their Sove- 
rther Tel * | 01 0 t ; . 
eat gn, only a reſtraint put upon the perſonal actions of 
Fo ſuture Engliſh Kings; no, it was a much more extenſive 
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proviſion for the ſecuring of public liberty ;—it was a fo. 
lemn engagement entered into by all the powerful Men 
in the State to the whole body of the People, ſcrupulouſſy 
to reſpect the perſon of ihe loweſt among them. 
And indeed the conſſant tenor of the conduct even of 
the two Houſes of Parliament ſhews us, that the above 
abſervations are not matters of mere ſpeculation- From 
the earlieſt times we ſee the Memders of the Houſe of 
Commons to have been very cautious not to aſſume any 
diſtinction that might alienate from them the affections of 
1 the reſt of the People v. Whenever thoſe privileges tc 
i - which were neceſſary to them for the diſcharge of their tl 
truſt have proved burdenſome to the Community, they Ml E 
have retrenched them. And thoſe of their Members le 


— 
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who bave applied either theſe privileges, or in general 90 
that influence which they derived from their ſituation, to in 
any oppreſſive purpoſes, they themſelves have endeavour. WW in 


| ed to bring to puniſhment. + . © . 
IT Thus, we ſee, that in the reign of James the Firſt, Sir T 
| Giles Mompeſlon, a Member of the Houſe of Commons, th 
having been guilty of monopolies, and other acts of great th 
= oppreſſion on the People, was not only expelled, but im- 
| ached and proſecuted with the greateſt warmth by the | 
Houſe, and finally eondemned by the Lords to be public. er 
ly degraded from his rank of a Knight, held for ever an th 
infamous perſon, and impriſoned during life. 
In che ſame reign, Sir John Bennet, who was alfo a to 


* In'all-cafes of public offences, down to a ſimple breach ed 
of the peace, the Members of the Houſe of Commons have 


- no privilege whatever above the reſt of the People : they may wh 
| be committed to priſon by any Jultice of the Peace; and are 88 
| dealt with afterwards in the ſame manner as any other Sub- elt 


jects. With regard to civil matters, their only privilege 1s FR 
to be free from Arreſts during the time of a Seſſion, and for- . 
ty days before, and forty days after; but they may be ſued, WM ,.. 
by proceſs againſt their goods, for any juſt debt during that . ien 


time. 
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Member of the Houfe of Commons, having been found 
to have been guilty of ſeveral corrupt practices, in his ca- 
pacity of Judge of the Prerogative Court of Canterbury, 
ſuch as taking exorbitant fees, and the like, was expelled 
the. Houſe, and proſecuted for theſe offences. 

In the year 1641, Mr. Henry Benſon, Member for 
| Knareſborough, having been detected in felling protec- 
nions, experienced likewiſe the indignation of the Houſe, 
and was expelled, ST dt EL G 
In fine, in order as it were to make it completely no- | 
torious, that neither the condition of Repreſentative of 
the People, nor even any degree of influence in their 
Houſe, could excuſe any one of them from ſtrictly ob- 
ſerving the rules of Juſtice, the Commons did on one 
occaſion paſs the molt ſevere cenſure they had power to 
inflict, upon their Speaker himſelf, for having, in a ſingle 
nftance attempted to convert the diſcharge of his duty as | 
| Speaker into a means of private emolument. Sir John 1 


: Trevor, Speaker of the Houſe of Commons, having, in 
. the ſixth year of the reign of King William, received a F 
t thouſand guineas from the City of London, “as a gra- 
5 * tuity for the trouble he had taken with regard to the 
e * paſſing of the Orphan Bill,“ was voted guilty of a High 
Y crime and miſdemeanor, and expelled the Houſe, Even 
n the inconfiderable ſum -of twenty guineas which Mr. 
| Hungerford, another Member, had been weak enough 
a to accept on the ſame ſcore, was looked upon as deſerv- 


ing the notice of the Houſe, and be was likewiſe expel- 
ch ed. 8 5 N 
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Other examples of the attention of the Houſe of Com- | 
b mons to the conduct of their Members, might be produced b 
*. either before, or after, that which is mentioned here. The | f 
reader may, for inſtauce, ſee the relation of their proceedings - l 
in the affair of the South Sea Company Scheme; and a fey. i 
years after, in that of the Charitable Corporation; a fraudu- 
tent ſcheme particularly oppreſſive to the of, for which I 
lereral Members were expelled, | „„ 1 
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Ik we turn our view towards the Houſe of Lords, 
we ſhall find that they have alſo conſtantly taken care 
that their peculiar privileges ſhould not prove impe- 


diments to the common juſtice which is due to the reſt 

of the People *. They have conſtantly agreed to eve. 

ry juſt propoſal that has been made to them on that 
u 


bje& by the Commons: and indeed, if we conſider 
the numerous and oppreffive privileges claimed by the 
Nobles in moſt other Countries, on Ge vehement ſpirit 


with which they are commonly aſſerted, we ſhall think 


it no ſmall praiſe to the body of the Nobility in Eng- 


land (and alſo to the nature of that Government of which 


they make a part) that it has been by their free con- 
ſent that their privileges have been confined to what 
they now are; that is to ſay, to no more, in general, 
than what is neceſſary to the accompliſhment of the 


end and conſtitutionał deſign. of that Houſe. 


In the exerciſe of their Judicial authority with re- 
gard to civil matters, the Lords have manifeſted a ſpi- 
rit of equity nowiſe inferior to that which they have 
ſhewn in their Legiſlative capacity. They have, in 
the diſcharge of that function (which of all ethers is 
ſo liable to create temptations), ſhewn an uncorrupt- 
neſs really ſuperior to what any judicial Aſſembly in 
any other Nation can boaſt, Nor do I think that! 
run any riſk of being contradicted, when I ſay that the 


conduct of the Houſe of Lords, in their civil judicial 


capacity, has conſtantly been ſuch-as has kept them a- 
bove the reach of even ſuſpicion or ſlander. | 


V Incaſe of a public offence, or even a ſimple breach of the | 


peace, a Peer may* be committed, till he finds bail, by any 
Juſtice of the Peace: and Peers are to be tried by the com- 
com eourſe of law, for all offences under felony. With 


regard to civil matters, they are at all times free from arreſi 
but execution may be had againſt their effects, in the ſame 


manner as againſt thoſe of other Subjects. Fo 
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Even that privilege. which they enjoy, of exclu- 
fively trying their own Members in caſe of any accuſa- 
tion that may affect their life (a privilege which we 
might at firſt ſight think repugnant to the idea of a re- 
ular Government, and even alarming to the reſt of 
the People) has conſtantly been made uſe of by the 
Lords to do juſtice to their fellow-ſubje&s ; and if we 
caſt our eyes either on the collection of the Sate Ti- 
al, or on the Hiſtory of England, we ſhall find very 
few examples, if any, of a Peer, really guilty of the 
offence laid to his charge, that has derived any advan- 


* 


tage from his not being tried by a Jury of Commoners. 
5 32 this juſt and moderate conduct of the two 
Houſes of Parliament in the exerciſe of their power (a 
moderation ſo unlike what has been related of the 
conduct of the powerful Men in the Roman Repub- 
lie) been the only happy conſequence of that ſalutary 
jealouſy which thoſe two Bodies entertain of the pow-- 
er of the Crown. The ſame motive has alſo engaged 
them to exert their utmoſt endeavours to put the Courts 
of Juſtice under proper reſtraints: a point of the high. 
eſt importance to public liberty. OY 

They have, from the earlieſt times, preferred com- 
plaints againſt the influence of the Crown over theſe 
Courts, and at laſt procured Laws to be enacted by 
which ſuch influence has been entirely prevented : all 
which meaſures, we muſt obſerve, were at the ſame 
time ſtrong declarations that no Subjects, however ex- 
alted their rank might be, were to think themſelyes 
exempt from ſubmitting to the uniform courſe of the 
Law, or hope to influence or over-awe it. The ſevere 
examples which they have united to make on thoſe 
Judges who had rendered themſelves the inſtruments 
of the paſſions of the Sovereign, or of the deſigns of 
the Miniſters of the Crown, are alſo awful warnings 
to the Judges who have ſucceeded them, never to at- 
tempt to deviate l any, the moſt powerful 
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individuals, from that ſtrait line of Juſtice which the 
joint wiſdom of the Legiſlature has orice marked out 
to them. | 

This fingular ſituation of the En glim Judges rela- 
tively to the three ' Conſtituent — of the State 
(and alſo the formidable ſupport which they are cer. 
tain to receive from them as long as they continue to 
be the faithful Miniſters of Juſtice) has at laſt created 
ſuch an impartiality in the diſtribution of public Juſ. 
tice in England, has introduced into the Courts of Law 
the practice of ſuch a thorough difregard of either the 
influence or wealth of the contending Parties, and pro- 
cured to every individual, both ſuch an eaſy acceſs to 
theſe Courts, and ſuch a certainty of redreſs, as are 
not to be paralleled in any other Government.—Philip 
de Comines, ſo long as three hundred years ago, com. 
mended in ſtrong terms the exactneſs with which Jud. 
tice is done in England to all ranks of Subjects *; 
and the impartiality with which the fame 1s admini- 
ſtered in theſe days, will with ſtill more reaſon ereate 
the ſurpriſe of every Stranger who has an opportunity 
of obſerving the cuſtoms of this LEP T. 


* See page 14 of this Work. 


+ A little after I came to England for the firſt time (i if 


the Reader will give me leave to make mention of myſelf in 
this caſe) an action was brought in a Court of Juſtice againſt 
4 Prince very nearly related to the Crown': anda noble Lord 
was alſo, much about that time, engaged in a law-ſuit for 
the property of ſome valuable lead mines in Yorkſhire. I 
could not but obſerve, that in both theſe caſes a decifion was 
given againſt the two moſt powerful parties though I won- 
dered: but little at this, becauſe I had before heard much of 
the impartiality of the law proceedings in England, and was 
prepared to ſee inſtances of that kind, But what I was 
much ſurpriſed at, was that no body appeared to be in the 
leaſt ſo, not even at the ſtrictneſs with which the ordinary 
courſe of the law had, particularly in the former caſe, been 
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Indeed to ſuch a degree of impartiality has the ad- 

' miniſtration of Public Juſtice been brought in Eng- 
land, that it is ſaying nothing beyond the exact truth, 
to affirm that any violation of the laws, though per- 
petrated by Men of the moſt extenfive influence, nay, 
though committed by the ſpecial dire&ion of the very 
firſt ſervants of the Crown, will be publicly and com- 
pletely redreſſed. And the very loweſt of Subjects 
will obtain ſuch redreſs, if he has but ſpirit enough 
to ſtand forth, and appeal to the laws of his Country. 
Moſt extraordinary circumſtances theſe ! which thoſe 
who know the difficulty that there is in eſtabliſhing 
juſt laws among Mankind, and in providing afterwards 
for their due execution, only: find credible becauſe they 
are matters of fact, and can begin to account for, only 
when they look up to the conſtitution of the Govern- 


Fee in which the Executive Power, or the 
Crown, is placed in relation to the two Bodies that con- 
e ceur with it to form the Legiſlature, - the circumftances in 
y which thoſe two Aſſemblies are placed in relation to 
the Crown, and to each other, and the fituation in 
which all the Three find themſelves with belesen to 
the whole body af the People *, 


5 adhered to „and that thoſe proceedings which I was "IS 
aſt ſed to conſider as great inſtances of juſtice, to the produc- 
rd Wl tion of whichſome circumſtances peculiar to the times, at leaſt 
cor ſome uncommon virtue of ſpirit on the part of the Judges, 

1 Wl muſt have more ar leſs co-operated, were looked upon by 
12s A thoſe whom I heard ſpeak about it, as being nothing 
»n- more than the common and expected courſe of things. This 
arcumſtance became a ftrong inducement to me to enquire 
into the nature of a Government by which ſuch effects were 
produced. 


The affertion chave awe with reſpect to the impartial. | 
ty with which Juſtice is, in all caſes, adminiſtered in Eng- 
lind, not being of a nature to be proved by alleging fingle 


ment itſelf; that is to ſay, when they conſider the 
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In fine, a very remarkable circumſtance in'the Engliſh 
Government (and which alone evinces ſomething pecu. 


facts, I have entered into no particulars on that account. 
However, I have ſubjoined here two caſes which, I think, 
cannot but appear remarkable to the Reader.. | 
"The firſt is the caſe of the proſecution commenced in the 
year 1763, by ſome Journeymen Printers, againſt the King's 
Meſſengers, for apprehending and impriſoning them for a 
ſhort time, by virtue of a General Warrant from the Secreta- 
ries of State; and that which was afterwards carried on by 
another private individual, againſt one of the Seeretaries 
themſelves. ——[n theſe actions all the ordinary forms of 
proceeding uſed in cafes of actions between private Subjects, 
were ſtrictly adhered to; and both the Secretary of State, 
and the Meſſengers,*were, in the end, condemned. Yet, 
which it is proper the Reader ſhould-obſerve, from all the 
circumſtances that accompanied this affair, it is difficult to 
propoſe a caſe in which Miniſters could, of themſelves, be 
under greater temptations to exert an undue influence to 
hinder the ordinary courſe of Juſtice. Nor were the Acts 


for which thoſe Miniſters were condemned, Acts of evident 


oppreſſion, which nobody could be found to juſtify. They 
had done nothing but follow a practice of which they found 
ſeveral precedents eſtabliſned in their Offices: and their caſe, 
if I am well informed, was ſuch that moſt individuals, under 
ſimilar circumſtances, would have thought themſelves author- 
iſed to have ated as they had done... wy 
The ſecend caſe I propoſe to relate, affords a fingular in- 
ſtance of the confidence with which all Subjects in England 
claim what they think their juſt rights, and of the certainty 
with which the remedies of the law are in all caſes open to 
them. The fact I mean, is the arreft executed in the reign 
of Queen Anne, in the year 1708, on the perſon of the Ruf- 
fian Ambaſſador, by taking him out of his Coach for the 
ſum of fifty pounds—And the conſequences that followed 
this fact are ſtill more remarkable. The Czar highly re- 
ſented the affront, and demanded that the Sheriff of Mid- 
dleſex, and all others concerned in the Arreſt, ſhould be 
puniſhed with inſtant death. But the Queen,” (to the 
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har and excellent in its Nature) is that ſpirit of extreme 


mildneſs with which Juſtice, in criminal caſes, is admini- 
ſtered in England; a point with regard to which England 
differs from all older Countries in the Worlc. 

When we conſider the puniſhments in uſe in the other 
States i in Europe, we wonder how Mea can be brought 
to treat their fellow-creatures with ſo much cruelty ; and 
the bare conſideration of thoſe puniſhments would ſuffi- 
ciently convince us ({uppoling we did not know the fact 
from other circumſtances) that the Men in thoſe States 
who frame the laws, and preſide over their execution, 


have little apprehenſion that either they, or their friends, 


will ever fall victims to thoſe laws which they thus — 7 
eſtabliſh. 

In the Roman Republic, circumſtances of the ſame na- 
ture with thoſe juſt mentioned, were alſo produttive of 
the greateſt defects in the kind of criminal Juſtice which 


bo place in it. That claſs of Citizens who were at the 
head of the Republic, and who knew how mutually to 


exempt each other from the operation of any too ſevere 
laws or practice, not only allowed themſelves great liber- 
ties, as we have ſeen, in diſpoſing of the lives of the infe- 


' rior Citizens, but had alſo introduced into the exerciſe of 
the illegal powers they aſſumed to themſelves in that re- 


pelt. ge degree of cruelty x. 
amazement of that deſpotic Court, ſays Juſtice Blackſtone, 
from whom I borrow this fact) ** the Queen directed the 
e Secretary of State to inform him that ſhe could inflict no 
“ puniſhment upon any, the meaneſt of Her Subjects un- 
“ leſs warranted by the law of the land,” —An Act was af- 
terwards paſſed to free from arreſts the perſous of foreign 
Miniſters, and ſuch of their ſervants as they have delivered a 
liſt of to the Secretary of State. A copy of this act clegant- 
ly engroſſed and illuminated, continues Judge Blackſtone, 
was ſent to Mofſ cow, and an Ambaſſador extraordinary com- 
miſſioned to deliver it. 

* The common manner in which the Senate ordered ci. 
fizens to be put to death, was by throwing them headlong 
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Nor were things mare happily condudted in the Gre. 
cian Republics. From their Democratical nature, and 
the frequent Revolutions to Which they were ſubject, we 
naturally expect io ſee that authority to have been uſed 
with mildneſs, which thoſe who enjoyed it muſt have 
known to have been but precarious ; yet, ſuch were the 
effects of the violence attending thoſe very Revolutions, 
ta four beth of great irregularity and cruelty had 
taken place among the Greeks, in the exerciſe of the 
power of inflicting puniſhments. The v harſh laws 
of Draco are well known, of which it was- ſaid that they 


were not written with ink, but with blood. The ſevere 


laws of the Twelve Fables among the Romans, - were in 
great part brought over from Greece. And it was an opi- 
nion commonly received in Rome, that the cruelties 
| . by the Magiſtrates on the Citizens, were only 

Tmitations of the examples which the Greeks had given 
wen „„ CCC 

In fine, the uſe of Torture, that method of adminiſter. 
ing Juſtice in which folly may be ſaid to be added to cru- 
elty, had been adopted by the Greeks, in conſequence of 
the ſame cauſes which had concurred to produce the ir. 


regularity of their criminal Juſlice. - And the ſame prac- 


tice continues, in theſe days; to prevail on the continent 


of Europe, in conſequence of that general arrangement 


of things, which creates there ſuch a careleſſneſs about 
remedying the abuſes of public Authority. 


from the top of the Tarpeian Rock. | 'The Conſuls, or other 


particular Magiſtrates, ſometimes cauſed Citizens to expire 
upon a croſs ; or, which was a much more common eaſe, or- 
dered them to be beaten to death, with their heads faſtened 
between the two branches of a fork: which they called cer- 
vicem ſurcæ inſerer mee. Fr 

_ * Czfar expreſsly reproaches the Greeks with this fact in 
his ſpeech in favour of the accomplices of Catiline, which 


Salluſt has tranſmitted to us Sed eodem illo tempore Gracie 
morem imitati [ Majorus noſtri], verberibus animadvertcbant in 


civeis.;' de_condemnatis ultimum ſupplicium ſumptum. 
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But the nature of that ſame Government which has 


procured to the People of England all the advantages 
we have before deſcribed, has, with ſtill more reaſon, 
freed them from the moſt oppreſſive abuſes. which pre- 
vail in other countries. h e een Wen | 


That wantonneſs in diſpoſing of the deareft rights of 
Mankind, thoſe inſults upon human Nature, upon which 


the frame of the Governments eſtabliſhed in other States, 


unavoidably becomes more or leſs productive, are entire- 
ly baniſhed from a Nation which has the happineſs of 


having its intereſts taken care of by Men, who continue 


to be themſelves expoſed to the preſſure of thoſe laws 
which they concur in making, and of every tyrannic 


rraftice which they ſuffer to be introduced, by Men 


whom the advantages which they poſſeſs above the reſt 
of the People, render only more expoſed to the abuſes 
they are appointed to prevent, only more alive to the 
dangers againſt which it is their duty to defend the Com- 
munity *. : Wet, ; 
Hence we fee that the uſe of Torture has, from the 
earlieſt tienes, been utterly unknown in England. And 
all attempts to introduce it, whatever might be the power 
of thoſe who made them, or the circumſtances in which 
they renewed their endeavours, have been ſtrenuouſly 
oppoſed and defeated t. 


* Hiſtorians take notice that the commons, in the reign 
of Charles II. made haſte to procure the abolition of the old 
dtatute, De Heretico comburendo (For burning Heretics), as 
loon as it became to be publicly known that the preſumptive 
Heir to the Crown was a Roman Catholic. Perhaps they 
would not have been ſodiligent and earneſt if they had not been 
fully convinced that a Member of the Houſe of Commons, 
or his friends, may be brought to trial as eaſily as any other 
individuals among the people, ſo long as an expreſs and writ- 
ten law may be produced againſt them. 


The Reader may on this ſubje& ſee again the Note in 


page 1 40 of this Work, where the oppoſition is mentioned, 
that was made to the Earl of Suffolk, and the Duke of Exe- 
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From the ſame' cauſe alſo aroſe that remarkable for: 
| bearance of the Engliſh Laws, to uſe any cruel ſeverity 
in the puniſhments which experience ſhewed it was ne- 
ceſſary for the preſervation of Society to eſtabliſh ; and 
the utmoſt vengeance of thoſe Jaws, even againſt the moſt 
enormous Offenders, never extends, beyond the ſimple 
deprivation of life “. | bs 

| Nay, fo anxious has the Engliſh Legiſlature been to 
eſtabliſh mercy, even to convicted offenders, as a funda. 
mental principle of the Government of England, that 
they made it an expreſs article of that great public Com- 
pact which was framed at the important æra of the Revo. 
lution, that“ no cruel and unuſual puniſhments ſhould 
be uſed . — They even endeavoured, by adding a 
clauſe for that purpoſe to the Oath which Kings were 
thenceforward to take at their Coronation, as it were to 


ter, when they attempted to introduce the practice of Tor- 
ture : this even was one of the cauſes for which the latter 
was afterwards impeached.— The Reader is alſo referred to 
the Note following that which has juſt been quoted, in which 
the ſolemn declaration is related, that was given by the Judg- 
es againlt the practice of Torture, in the caſe of Felton, who 
had affaſſinated the Duke of Buckingham. 


* A very fingular inſtance occurs 11 the Hiſtory of the year 
1605, of the care of the Engliſh Legiſlator not to ſuffer pre- 
eedents of cruel practices to be introduced. During the time 
- that thoſe concerned in the gun-powder plot were under ſen- 
tence of death, a motion was made in the Houſe of Com- 
mons to petition the King that the execution might be ſtaid, 
in order to conſider of ſome extraordinary puniſhment to be 


5 infficted upon them: but this motion was rejected. A pro- 


poſal of the ſame kind was alſo mace in the Houſe of Lords, 
Where it was. dropped.—See the Parliamentary Hiſtory of 
England, vol. v. anno 1605. | 


© + See the Bill of rights, Art. x. —** Exceſſive bail ought 


not to be required, nor exceſſive fines impoſed; nc: cruel and 


upuſual puniſhments inflicted. ? 
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render. it an eyerlaſling obligation of Engliſh Kings, to 


make Juſtice to be executed with mercy *.“ 


Dr 
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* 


4 more inward View of the Engliſh Govermnent than has 


hitherto been offered to the Reader in the courſe of this 
Work.—Very eſſential differences . between the Engliſh 


axe acquainted. 


Monarchy, as a Monarchy, and all thoſe with which we 


| T HE Do&rine conſtantly maintained in this Work, 
| and which has, I think, been ſufficiently ſupported 
by facts and compariſons drawn from the Hiſtory of other 
. Countries, is that the remarkable liberty enjoyed by the 
- WH Engliſh Nation, is eſſentiall) owing to the impoſſibility 
3 Wh vader which their Leaders, or in general all Men of pow- 
| Wl among them, are placed, of invading and transferring 
. WH themſelves any branch of the Governing Executive 


o Wl wtbority ; which authority is excluſively veſted, and firm. 


ly ſecured, in the Crown. Hence the anxious care with 
which thoſe Men continue to watch the exerciſe of that 
ar Wl authority. Hence their perſeverance in obſerving every 


ne Thoſe ſame diſpoſitions of the Engliſh Legiſlature, 
n- Wl which have led them to take ſuch precautions in favour even 
m- of convicted offenders, have ſlill more engaged them to make 
id, Wl proviſions in favour of ſuch perſons as are only ſuſpected and 
be I accuſed of having committed offences of any kind. Hence 
ro- thezeal with which they have availed themſelves of every im- 
portant occaſion, ſuch for inſtance as that of the Revolution, 
to procure new confirmations to be given to the inſtitution of 
the Trial by Jury, to the laws on impriſonments, and in ge- 


gut Wl beral to that ſyſtem of criminal Juriſprudence of which a 
and Eſcription bas been given in the firſt part of this Work, to 


which I refer the Reader. | 
m 
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kind of engagement which themſelves may have entered 


into With the reſt of the People. 


But here a conſideration of the moſt important kind 


preſents itſelf.— How comes the Crown in England thus ' 


conſtantly to preſerve to itſelf (as we ſee it does) the Ex. 
ecutive authority in the State, and moreover to preſerve 


it fo completely as to inſpire the great Men in the Nation 


with that conduct ſo advantageous to public Liberty, 
which has juſt been mentioned? All theſe are effects 
which we do not find, upon examination,.that the power 
of Crowns has hitherto been able to produce in other 
Countries. | | | : 

In all States of a Monarchical form, we indeed ſee 


that thoſe Men whom their rank and wealth, or their per. 


ſonal power of any kind, have raifed above the reſt of 
the People, have formed combinations among themſelves 
to oppoſe the Power of the Monarch. But their views, 
we muſt obſerve, in forming theſe combinations, were 
not by any means to ſet general and impartial limitations 
on the Sovereign authority. They endeavoured to ren- 
der themſelves entirely independent of that authority; 


or even utterly to 'annihifate it, according to circum- 


flances. LETS e 4 
Thus we ſee that in all the States of ancient Greece, the 


| Kings were at laſt 3 and exterminated. The 


ſame event happened in Italy, where in remote times 
there exiſted for a while ſeveral kingdoms, as we learn 
beth from the ancient Hiſtorians and the Poets. And 
in Rome, we even know the manner and circumſtances 
in which ſuch a revolution was brought about. 

In ͤ more modern times, we ſee the numerous Mo- 
narchical Sovereignties which had been raiſed in Italy 


on the ruins of the Roman Empire, to have been ſuc- 


ceſſively deſtroyed by powerful factions ; and events of 
much the ſame nature have. at different times taken 
place in the Kingdoms eſtabliſhed in the other parts of 


o 
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In Sweden, Denmark, and Poland, for inſtance, we 

And that the Nobles have commonly reduced their So- 
vyereigns to the condition of ſimple Preſidents over their 

Aﬀemblies,—of mere oſtenfible Heads of the Govern- 


ment. 


In Germany and in France, Countries where the 
Monarchs being poſſeſſed of conſiderable demeſnes, were 
better able to maintain their independence than the 
Princes juſt mentioned, the Nobles waged war againſt 
them, fometimes fingly and ſometimes jointly ; and e- 
rents fimilar to thefe have ſucceſsfully happened in 
Scotland, Spain, and the Modern Kingdoms of Italy. 

In fine, it has only been by means of ſtanding armed 
forces that the Sovereigns of moſt of the Kingdoms we 
have mentioned, have been able in a courſe of time to 
aſſert the prerogatives of the Crown. And it is only 
by continuing to keep up ſuch forces, that, like the 
Eaſtern Monarchs, and indeed like all the Monarchs 


that ever exiſted, they continue to be able to n 


their authority. 


How therefore can the Crown of England, without 
the aſſiſtance of any armed force, maintain, as it does, 
its numerous prerogatives? How can it, under ſuch 
eireumſtances, preſerve to itſelf the whole Executive 
power in the State? For here we muſt obſerve, the 
Crown in Enpland does not derive any ſupport from 
what regular forces it has at its diſpoſal ; and if we 
doubted this fact, we need only look to the aſtoniſhing 
ſubordination in which the military is kept to the civil 
power, to become convinced that an Engliſh King 1s 
not indebted to his army for the preſervation of his au- 
thority®. 

If we could ſuppoſe that the armies of the Kings of 
Spain or of F rance, for inſtance, were, through ſome 


* Henry v III. the moſt abſolute Prince, perhaps, who 
ver 1 ſat upon a Throne, kept no ſtanding army. 
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/ : 
very extraordinary circurnſtance, all to vaniſh in one 


night, the power of thoſe Sovereigns, we muſt not 


doubt, would, ere fix months, be reduced to a mere 


ſhadow. They would immediately behold their pre. 


rogatives, however formidable they may be at preſent, 
invaded and diſmembered “: and ſuppoſing that regu. 


lar Governments continued to exiſt, they would be re. 
duced to have little more influence in them than the 
Doges of Venice, or of Genoa, poſteſs in the Govern. 
ments of thoſe Republics}. | | 

How, therefore, to repeat the queſtion. once more, 


which 1s one of the moſt intereſting that can occur in | 


politics, how can the Crown in England, without the 
aſſiſtance of any armed force, avoid thofe dangers to 
which all other Sovereigns are expoſed ? 

How can it, without any ſuch force, accompliſh even 
incomparably greater works than thoſe Sovereigns, 


with their powerful armies, are, we find in a condi- 


tion to perform ?2—How can it bear that univerſal ef- 
fort (unknown in other Monarchies) which, we have 
ſeen, is continually and openly exerted againſt it? How 
can it even continue to refiſt it ſo powerfully as to pre- 
clude all individuals whatever, from ever entertaining 
any views beſides thoſe of ſetting juſt and general limit- 
ations to the exerciſe of its authority ? How can it en- 
force the laws upon al Subjects, indiſcriminately, with- 
out injury or danger to itſelf? How can it, in fine, im- 
preſs the minds of all the great Men in the State with ſo 
laſting a jealouſy of its power, as to neceſſitate them, 
even in the exerciſe of their undoubted rights and pri- 


As was the caſe in the ſeveral Kingdoms into which the 
Spaniſh Monarchy was formerly divided; and, in no very 


remote times, in France itſelf. 


+ Or than the Kings of Sweden were allowed to enjoy, be- 
fore the laſt Revolution in that Country. 


vileges, to continue to court and deſerve the affection 
of the reſt of the people? . | 
Thoſe great Men, I ſhall anſwer, who even in qui- 
et times prove ſo formidable to other Monarchs, are in 
England divided into two Aſſemblies; and ſuch, it is 
' neceſſary to add, are the principles upon which this 
diviſion is made, that from its reſults, as a neceſſary 
conſequence, the ſolidity and indivifibility of the pow- 
er of the Crown“. . | | 
The Reader may perceive that I have led him, in 
the coutſe of this Work, much beyond the line within 
which Writers on the ſubje& of Government have con- 
fined themſelyes, or rather, that I have followed a 
tract entirely different from that which thoſe Writers 
have purſued. But as the obſervation juſt made on 
the ſtability of the power of the Crown in England, 
and the cauſe of it, is new in its kind, ſo do the prin- 
ciples from which its truth is to be demonſtrated, to- 
tally differ from what is commonly looked upon as the 
foundation of the ſcience of Politics. To lay theſe 
principles here before the Reader, in a manner com- 
pletely ſatisfadtory to him, would lead us into philo- 
ſophical diſeuſſions on what really conſtitutes the ba- 
ſis of governments and Power amongſt Mankind, both 
extremely long, and in a great meaſure foreign to the 
ſubject of this book. I ſhall therefore content myſelf 
with proving the above obſervations by facts; which 
is more, after all, than political Writers uſually un- 
dertake to do with regard to their ſpeculations. 
As I chiefly propoſed to ſhew how the extenſive li- 
berty the Engliſh enjoy, is the reſult of the peculi- 
ar frame of their Government, and occaſionally to com- 
pare the ſame with the Republican form, .I even had 


* have not flattered myſelf, in writing this Chapter, that 
it would be perfectly underſtood, nor is it defigned for the 
generality of readers. 
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at firſt intended to confine myſelf to that circumſtance, 
which both conſtitutes tbe eflential difference between 
thoſe two forms of Government, and is the immediate 
cauſe of Engliſh liberty; I mean the having placed all 
the executive authority in the State out of the hands 
of thoſe in whom the People truſt, With regard to 
the remote cauſe of that ſame liberty, that is to fa 


the ſtability of the power of the Crown, this ſingular 


ſolicity without the aſſiſtance of any armed force, by 
which this executive authority is ſo ſecured, I ſhould 
perhaps have been filent, had I not found it abſolutely 
neceſſary to mention the fact in this place, in order to 


obviate the objectious which the more reflecting part | 


of Readers might otherwiſe have made, both to ſeve- 
ral of the obſervations before offered to them, and to 


a few others which are ſoon to follow. 


Beſides, I ſhall confeſs here, I have been ſeveral 
times under apprehenſions, iu the courſe of this Work, 
Jeſt the generality of Readers, miſled by the Gmiliarity 
of names, ſhould put too extenſive a conſtruction upon 
what I ſaid with regard to the uſefulneſs of the power 
of the Crown in England ; —leſt they ſhould think, for 
inſtance, that I attributed the ſuperior advantages of 


the Engliſh mode of Government; over the Republican 


form, merely to its approaching nearer to the nature 
of the Monarchies eſtabliſhed in the other parts of Eu- 
rope, and that I looked upon every kind of Mo- 
narchy, as being in itſelf preferable to a Republican 
Government: an opinion, which I do not by any 
means or in any degfee entertain ; I have too much at- 
fection, or if you pleaſe, prepoſſeſſion, in favour of 
that form of Government under which I was born; 
and as I am ſenſible of its defects, fo do I know how 
to ſet a value upon the aeg by which it compen- 


ſates for them. 


I therefore have, as it were, made haſte to avail my. 
ſelf of the firſt opportunity of explaining my meaning 
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on this ſubject,.—of indicating that the power of the 
Crown in England ſtands upon foundations entirely 
different from thoſe on which the ſame Power reſts in 
other Countries, and of engaging the Reader to ob- 
ſerve (which for the preſent will ſuffice) that as the En- 
gliſh Monarchy differs, in its nature and main foun- 
dations, from every other, ſo all that is ſaid here of its 
advantages is peculiar and confined to it. Wn 
But to come to the proofs (derived from facts) of the 
ſolidity accruing to the power of the Grown in En- 
gland from the co. ex:zftence of the two Aſſemblies, which 
concur to form the Enpliſh Parliament, I ſhall firſt 
point out to the Reader ſeveral open acts of theſe two 
Houſes, by. which they have by turns efeQually de- 
feated the attacks of each other upon its prerogative. 
Without looking farther back for examples than the 
reign of Charles the Second, we ſee that the Houſe of 
Commons had, in that reign, begun to adopt the me- 
thod of adding (or tacking, as it is commonly expreſſ- 
ed) ſuch bills as they wanted more particularly to hate 
paſſed, to their money bills. This forcible uſe they 
made of their undoubted privilege of granting money, 
if ſuffered to have grown into common practice, would 
have totally deſtroyed the æquilibrium that ought to 
ſubſiſt between them and the Crown. But the Lords 
took upon themſelves the taſk of maintaining that æ&- 
quilibrium: they complained with great warmth of 
the ſeveral precedents that were made by the Commons, 
of the practice we mention: they inſiſted that bills 
hould be framed * in the old and decent way Par- 
iament; and at laſt have made it a ſtanding order 
of their Houſe, to reject, upon the ſight of them, all 
bills chat are tacked to money bills. | . 
Again, about the thirty. firſt year of the ſame reign, 
aſtrong party prevailed in the Houſe of Commons; 
my- Nind their efforts were not entirely confined, if we may 
aning Neredit the Hiſtorians of thoſ2 times, to ſzrviag their 
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Conſtituents faithfully, and providing for the welfare 
of the State. Among other bills which they. propoſed 
in their Houſe, they carried one to exclude from the 

Crown the immediate Heir to it; an affair this, of a 

very high nature and with regard to which it may well 


| be queſtioned whether the legiſlative Aſſemblies have 


. 2 right to form a reſolution, without the. expreſs and 
declared concurrence of the body of the People. But 
both the Crown and the Nation were delivered from 
the danger of eſtabliſhing ſuch a precedent, by the in- 
= terpolſition of the Lords, who threw out the bill on the 
firſt reading. 1 Songs Eos 5 
In the reign of King William the Third, a few years 
after the Revolution, attacks were made upon the 
Crown from another quarter. A ſtrong party was 
formed in the Houſe of Lords; and, as we may ſee in 
Biſhop Burnet's Hiſtory of his Own Times, they en- 
tertained very deep deſigns. One of their views, a- 
mong others, was to abridge the prerogative of the 
Crown of calling Parliaments, and judging of the pro- 
per times of doing it“. They accordingly framed 
and carried in their Houſe a bill for aſcertaining the 
ſitting of Parliament every year : but the hill, after it 
bad paſled in their Houſe, was rejected by the Com- 
mons . OW 


They, beſides, propoſed to have all money bills Kopped 
in their Houſe, till they had procured the right of taxing, 
themſelves, their own eſtates ; and ts have a Committee of 
Lords, and a certain number of the Commons, appointed to 
confer together conceruing the State of the Nation ; * which 
Committee (ſays Biſhop Burnet) would ſoon have grown 
to have been a Council of State, that would have brought, 
© all affairs under their inſpection, and never had been propo- 
ſed but when the Nation was ready to break into civil wars. 
See Burnet's Hiſtory, anno 16939. 

+ Nov. 28, 1593. 
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Again, we find, a little after the acceſſion of King 
George the Firſt, an attempt was alſo made by a party 
in the Houſe of Lords, to wreſt from the Crown a pre- 
rogative which is one of its fineſt flowers; and is, be- 
ſides, the only check it has on the dangerous views 
which that Houſe (which may ſtop both money bills 
and all other bills) might be brought to entertain; TI 
mean the right of adding new members to it; and 
judging of the times when it may be neceſſary to do 
ſo. A bill was accordingly preſented and carried, in 
the Houſe of Lords, for limiting the members of that 
Houſe to a fixed number, beyond which it ſhould not 
be increaſed ; but after great pains taken to inſure the 
ſucceſs of this bill, it was at laſt rejected by the Houſe 
of Commons. | . 
In fine, the ſeveral attempts which a majority in the 
Houſe of Commons have in their turn made to re- 
| ſtrain, farther than it now is, the influence of the 
Crown ariſing from the diſtribution of preferments 
and other advantages, have been checked by the Houſe 
of Lords ; and all place-bills have, from the beginning 
of this Century, conſtantly miſcarried in that Houſe. 
it Nor have theſe-two powerful Aſſemblies only ſuc- 
_ ceeded in thus warding off the open attacks of each 
other, on the power of the Crown. Their co-exiſt- 
ence, and the principles upon which they are ſeveral- 
ly framed, have been productive of another effect 
much more extenſive, though at firſt leſs attended to, 
| mean the preventing even the making of ſuch at- 
tacks; and in times too, when the Crown was of it- 
ſelf incapable of defending its authority: the views of 
ach of theſe two Houſes deſtroying, upon theſe occa- 
hons, the oppoſite views of the other, like thoſe poſi- 
tive and negative equal quantities (if I may be allow- 
ed_the compariſon) which deſtroy each other on the 

oppolite ſides of an equation. . 
Ok this we have aud remarkable examples: as 
N un | 


n_ 
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for inſtance, when the Sovereign has been a minor. Ir 
we examine the Hiſtory of other Nations, eſpecially 


before the invention of ſtanding armies, we ſhall fing 


that the event we mention never failed to be atten ded 


with open invaſions of the Royal authority, or even 
ſometimes with complete and ſettled diviſions of- it, 
In England, on the contrary, whether we look at the 
reign of Richard II. or that of Henry VI: or of Fd. 
ward VI. we ſhall ſee that the Royal authority has 


been quietly exerciſed by the Councils that were ap- 


pointed to aſſiſt thoſe Princes; and when they came 


of age, the ſame has been delivered over to them un- 


diminithed. 
But nothing ſo remarkable can by alleged on this 


ſubject, as the manner in which theſe two Houſes have 
ated upon thoſe occaſions when the Crown being 
without any preſent pollefior, they had it in their pow- 
er both to ſettle it on what perſon they pleaſed, and 
to divide and diſtribute its effectual prerogatives, in 
what manner, and to what ſet of Men, they might 


think proper. Circum ſtances like thoſe we mention, 


liave never failed, in other Kingdoms, to bring on 2 
diviſion of the eſfectual authority of the Crown, or 
even of the State itſelf, In Sweden, for inſtance (to 
ſneak of that kingdom Which has borne the greateſt 
outward reſerablance to that of England), when Queen 
Chriſtina was put under a neceſſity of abdicating the 
Crown, and it was transferred to the Prince who ſtood 


next to her in the line of ſucceſſion, the Executive au- 
thority in the State was immediately divided, and ei- 
ther diſtributed among the Nobles, or aſſigned to the 


Senate, into which the Nobles alone could be admit- 
ted; and the new King was only to bea Preſident 


| over it. 


After the death of Charles the Twelfth, Who died 
without male heirs, the diſpoſal of the Crown (the 
power of which Charles the Eleventh bad found means 


6 
f 
2 
t 
£ 


£9 render again abſolute) returned to the States, and 
was ſettled on the Princeſs Ulrica, and the Prince her 
huſband. But the Senate, at the ſame time it thus 
ſettled the poſſeſſion of- the Crown, again aſſumed to 
itſelf the effectual authority which had formerly be- 
longed to it. The- privilege of aſſembling the States 
was veſted in that body. They alſo ſecured to them- 
ſelves the power of making war and peace, and trea- 
ties with fordign powers, —the diſpoſal of places, — the 
command of the army and of the fleet, —and the ad- 
miniſtration of the public revenue. Their number 
was to conſiſt of fixteen Members. The majority of 
votes was ta be deciſive upon every occaſion. The 
only privilege of the new King was, to have his vote 
reckoned for two; and if at any time he ſhould re- 
fuſe to attend their meetings, the buſineſs was never- 
: theleſs to be done as effectually and definitively with- 
1 out him . a 
1 


t The Senate had procured a Seal to be made, to be affix- 
15 ed to their official reſolutions, in caſe the King ſhould refuſe 
: to lend his own. The reader will find a few more particu- 
lars concerning the former government of Sweden, in the 
nineteenth Chapter. 955 

Regulations of a ſimilar nature had been made in Den- 
mark, and continued to ſubſiſt, with ſome variations, till the 
Revolution which, in the laſt Century, placed the whole pow- 
er in the State in the hands of the Crown, without controul. 
The different “ ingdoms into which Spain was formerly divid- 
ed, were governed in much the ſame manner. 

And in Scotland, that Seat of anarchy and ariſtocratical 
feuds, all the great offices in the State were not only taken 
from the Crown; but they were moreover made hereditary in 
the principal families of the Body of the Nobles; ſuch were 
the offices of High Admiral, High Steward, High Conſtable, 
jed Great Chamberlain, and Juſtice General; this latter office 
implied powers analogous to thoſe of the Lord Chancellor, 
md the Lord Chief Juſtice of the King's Bench, united. 
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But in England, the Revolution of the year 1689 
was terminated in a manner totally different. Thoſe 
who at that intereſting epoch had the guardianſhip of 
the Crown—thoſe in whoſe hands it lay vacant, did 
not manifeſt ſo much as a thought to ſplit and parcel 
out its prerogative. They tendered it to a fingle 
mdiviſible poſſeſſor, impelled as it were by ſome ſecret 
power that was, unſeen, operating upon them without 
any ſalvo, without any article to eſtabliſh the greatneſ; 
of themſelves, or of their families. It is true thoſe 
prerogatives deſtructive of public liberty which the 
late King had aſſumed, were retrenched from the 
Crown; and thus far the two Houſes agreed. But 
as to any attempt to transfer to other hands any part 
of the authority of the Crown, no propoſal was even f 


The King's minority, or perſonal weakneſs, or in general 
the difficulties in which the State might be involved, were al 
circumſtances in which the Scotch Leaders never failed to 
avail themſelves for invading the governing authority; a re- 


markable inſtance of the claims they were uſed to fet forth WM, pr 
on thoſe occaſions, occurs in a Bill that was framed in the year ha 
1703, for ſettling the Succeſſion to the Crown, after the de- Ei 
miſe of the Queen, under the title of An Ad for the Security W nit 
of the Kingdom. | lee 


The Scotch Parliament was to ſit by its own authority, eve tre 
ry year, on the firſt day of November, and adjourn themſelves eO 
as they ſhould think proper. | Mk F114 1 

The King was to give his aſſent to all laws jo to, and an 


offered by, the Eſtates; or commiſſion proper officers for do- Bil 

ing the ſame. = = 5 | act 

A4 Committee of one and thirty members choſen by tho tak 
Parliament, were to be called the King's Council, and go- Nat 

/ vern, during the receſs, being accountable to the Parliament. pre: 
The King not to make any foreign treaty without the W tim 
eanſent of Parhament.. n. aſſe1 
All places and offices, both civil and military, and all pen: Kip 
elud 


fions formerly given by the King, ſhall ever after be given by 
Parliament. See Parliamentary Debates, A. 1703. 


made about it. Thoſe 8 of prerogative 1 which 
were taken from the Kingly office, were annihilated 
and made to ceaſe to exiſt in the ſtate; and all the 
-Executive authority that was thought neceſſary to be 
continued 1 in the Government, was, as before, left un- 
divided in the Crown, _ 

In the very ſame manner was the whole authority of 


the Crown transferred afterwards to the Princeſs who 


ſucceeded King William the Third, and. who had ne 


other claim to it but what was conferred on her by the 


Parliament. And in the ſame manner again was it ſet- 
tled, a long time beforeband, on the Princeſs of Hanover 
who have , 14 ſucceeded her . : 

Nay, one more extraordinary fact, and to "ores I de. 
fire the Reader to give attention—Notwithſtanding all 
the Revolutions we mention, and although Parliament, 


bath ſat every year ſince the beginning of this century, 


and though they have conſtantly enjoy ed the moſt uni. 


It may not be i improper to obſerve here, as a Rucher 
proof of the indiviſibility of the power of the Crown (which 
has been above ſaid to reſult from the peculiar frame of the 
Engliſh Government), that no part of the Executive autho- 
rity of the King is veſted in his privy Council, as we have 
Teen it was in the Senate of Sweden; the whole. buſineſs cen» 
tres in the Sovereign; the votes of the members are not even 
.counted, if I am ell informed: and in fact the conſtant 
iyle of the Law is, the King in Council, and not the King 
and Council, A proviſo is indeed ſometimes added to ſome 
Bills that certain acts mentioned in them. are to be tranſ⸗ 
acted by the King i in Council : but this is only a precaution 


taken in the view that the. moſt important affairs of a great 


Nation may be tranſaQted:+ with proper ſolemuity, and to 
prevent, for inſtance, all objections that might in Coo of 
time, be drawn from the uncertainty whether the King has 
aſſented, or not, to certain particular tranſactions. The 
King names the Members of the Privy Council; or ex- 


dude them, by cauſing their names to be ſtruck out of the 
ook. 
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mited freedom both as to the ſubjetts and the manner of 
their deliberations, and numberleſs propoſals have in 
conſequence been made,—yet, ſuch has been the efficien- 
cy of each Houſe, in deſtroying, preventing, or qualifying, 
the views of the other, that the Crown has not been o- 
bliged during all that time to make uſe, even once, of 11; 
negative voice; and the laſt Bill rejected by a King of 
England, has been that rejected by King William the 
Third, in the year 1692, for Triennial Parliaments “. 
There is another inſtance yet more remarkable of this 
forbearing conduct of the Parliament in regard to the 
Crown, to whatever open or latent caule it may be owing, 
and how little their eſprzt de corps in reality leads them, 
amidſt the apparent heats ſometimes of their ſtruggles, to 
invade its governing executive authority; I mean, the 
facility with which they have been prevailed upon to give 
up any effential brench of that authority, even after a 
conjunction of preceding circumſtances had cauſed them 
to be aftuzelly in poſſeſſion of it; a caſe this, however, 
that has not frequently happened in the Engliſh Hittory, 
Afier the Reftoration of Charles the Second, for inſtance, 
we find ihe Parliament to have of their sn accord paſl- 
ed an AG, in the firſt year that followed that event, by 
which they annihilated, at one ſtroke, both the independ- 
ent legiſlative authority, and all claims to ſuch authority, 
whichthey had aſſumed during the precedingdiſturbances ' 
by the Stat. 19 Car. II. c. 1. it was forbidden, under the 
penalty of a premzunire, (ſee p. 84.) to affirm that either of 
the two Houſes of Parliament, or both jointly, poſſeſe, 
without the concurrence of the King, the Legiſlative au- 
| thority. In the fourth year after the Reſtoration, ano- 
ther capital branch of the governing authority of the 
Crown was alſo reſtored to it, without any manner of 
firuggie —by the Stat. 16 Car. II. c. 1. the Act was re- 
pealed by which it had been enacted, that in caſe the 


* He aſſented a few years afterwards to that Bill, after fe- 
veral amendments had been made in it. 
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OF ENGLAND. 
King ſhould negledt to call a Parliament once at leaſt in 
three years, the Peers ſhould iſſue the writs for an election; 
and that ſhould they neglett to iſſue the ſame, the Con- 
ſtituents ſhould of themſelves aſſemble to eleft a Parlia- 
——A 0 „„ ett, 066! 

It is here to be obſerved, that, in the ſame reign we 


5 


mention, the Parliament paſſed the Habeas Corpus Act, 


2s well as the other Adds that prepared the fame, and in 
general ſhewed a jealouſy in watching over the liberty of 
the ſubje&t, ſuperior perhaps to what has taken place at 
any other period of the Engliſh Hiſtory ; this 1s another 


ſtriking confirmation of what has been remarked in a pre- 


ceding Chapter, concerning the manner in which public 
diſturbances have always been terminated in England. 
Here we find a ſeries of Parliaments to have been tenaci- 
oully and perſeverantly jealous of thoſe kinds of popu- 
hr univerſal proviſions which great Men in other States 
ever diſdained ſeriouſly to think of, or give a place to, in 
thoſe treaties by which internal peace was reftored to the 
Nation; and at the ſame time theſe Parliaments cordial! 

and ſincerely gave up thoſe high and ſplendid branches 
of Governing authority, which the Senates or Allemblies 
of great Men who ſurrounded the Monarchs in other li- 
mited Monarchies, never ceaſed anxiouſly to ſtrive to 
aſſume to. themſelves, —-and which the Monarchs, after 
having loſt them, never were able to recover but by mili- 
tary violence aided by ſurpriſe, or through National com- 


notions. All theſe are political ſingularities, certainly 


temarkable enough. It is a circumitance in no {mall de- 


gree conducive to the ſolidity of the executive authority 


of the Engliſh Crown (which is the ſubject of this Chap- 
ter,) that thoſe perſons who ſeem to have it in their 
power to wreſt the ſame from 1t, are, ſomehow, pre- 
rented from entertaining thoughts oi doing ſo ““. 


* ] will mention another inſlance of this real dilintereted- 
dels of the Parliament in regard to the power of the Crown, 
lay, of the ſtrong bent that prevails in that Aſſembly, te 
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As another proof of the peculiar ſolidity of the poet 


of the Crown, in England, may be mentioned the facili. 
ly, and ſafety to itſelf, and to the State, with which it has 


make the Crown the general depoſitory of the executive au- 
thority to the Nation ; I mean to ſpeak of the manner in 
which they uſe to provide for the execution of thoſe reſolu- 


tions of an active kind they may at times come to: it is al. 


ways by addrefling the Crown for that purpoſe, and deſiring 
it to interfere with its ewn exeautive authority. Even in re- 
gard to the printing of their Journals, the Crown 1s applied 


to by the Commons, with a promiſe of making good to it the 
neceſſary expences, Certainly, if there exiſted in that Body 


any latent anxiety, any real ambition (I ſpeak here of the 
general tenor of their conduct) to inveſt themſelves with the 


executive authority in the State, they would not give up the 


providing by their own authority at leaſt for the object juſt 
mentioned : it might give them a pretence for having a ſet 


of Officers belonging to them, as well as a Treaſury of their 


own, and, in ſhort, for cſtabliſhing in their favour ſome ſort 


of beginning or precedent : at the ſame time that a wiſh on 


their part, to be the publiſhers of their own Journals, could 
not be decently oppoſed by the Crown, nor would be likely 
to be found fault with by the public. To ſome readers the 
fact we are ſpeaking of may appear trifling : to me it is not 
ſo : Iconfeſs I never happen to ſee a paragraph in the newſ- 


papers, mentioning an addreſs to the Crown for borrowing 


its executive prerogative in regard to the inconſiderable ob- 
je& here alluded to, without pauſing for half a minute on the 
article. Certainly there muſt needs exiſt cauſes of a very pe- 
culiar nature which produce in an Aſſembly poſſeſſed of fo 
much weight, that remarkable freedom from any ſerious am- 
bition to puſh their advantages farther, —which inſpire it 
with the great political forbearance we have mentioned, with 
ſo fincere an indifference in general, in regard to arrogating 
to themſelves any branch of the executive authority of the 


Crown: — they really ſeem as if they did not Know what to 


do with it after having acquired it, nor of what kind of ſervice 
it may be to them. 


— 
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n all times been able to deprive any particular Subjects of 
their diſſerent offices, however overgrown, and even dan- 


gerouns, their private power may ſeem to be. A very re- 
mar kable inſtance of this kind occurred when the great 


Duke of Marlborough was ſuddenly removed from all 


his employments the following is the account given by 


Deen Swift, in his, Hiſlory of the Four laſt years of 


the Reign of Queen Anne, 


*. 


4 


29 


So that the Queen found herſelf under a neceſſity, 
by removing one perſon. ſrom ſo great a truſt, 40 gat 
clear of all her difficulties at once: her Majeſty deter- 


% mined upon the latter expedient, as the ſhorter and 


«..ſafer courſe; and during the receſs at Chriſtmas, ſent 


the Duke a letter to tell him ſhe had no farther occa- 


* fon for his ſervice. Z] ee 7s 
There has not perhaps'in the preſent age been a 


\* clearer inſtance to ſhew the inſtability of power, which 
is not founded on virtue: and it may be an inſtruction 
to Princes who are well in the hearts of their People, 
e that the overgrown power of any particular perſon, al- 


though ſapported by exorbitant wealth, can, by a litle 


5 reſolution, be reduced in a moment, without any dan- 
. * gerous conſequences. This Lord, who was, beyond 
all compariſon, the greateſt ſubjeft in Chriſtendom, 


found his power, credit, and influence crumble away 


4 


on a ſudden; and except a few friends and followers, 
the reſt dropped off in courſe, &c. (B. I. near the 


Phe eaſe with which ſuch a Man as the Duke was ſud- 


denly removed, Dean Swift has explained by the neceſ- 


"ſary advantages of Princes who poſſeſs the affection of 
their People; and the natural weakneſs of power which is 


not founded on virtue. However, theſe are very un- 
lalisfactory explanations. The Hiſtory of Europe, in 


former times, offers us a continued ſeries of examples to 
the contrary, We ſee in it numberleſs inſtances of 


Princes inceſſantly engaged in reſiſting in the field the 
competition of Subjects inveſted with the eminent digni- 
to 
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ties of the Realm, who were not by any means ſuperior 
to them in point of virtue,—or at other times, living in a 
continued ſtate of vaſſalage under ſome powerful Man 
whom they durſt not reſiſt, and whoſe power, credit, and 
influence they would have found it far from poſlible to 
reduce in a monent, or crumble on à ſudden, by the ſendin 
of a ſingle letter, even though aſhſted by a litile reſolu- 
lion, to uſe Dean Swilt's expreſſions, and without any 
dangerous conſequences. | F 
Nay, certain Kings, ſuch as Henry the Third of France, 11 


in regard to the Duke of Guiſe, and James the Second 1 
of Scotland, in regard to the two Earls of Douglas ſuc. n 
ceſſively, had at laſt recourſe to plot and aſſaſſination; 87 
and expedients of a ſimilar ſudden violent kind, are the er 
ſettled methods adopted by the Eaſtern monarchs; nor is cc 
it very ſure they can always eaſily do otherwiſe “. la 

Even in the preſent Monarchies of Europe, notwith- of 
ſtanding the awful force* by which they are outwardly th 
{upported, a diſcarded Miniſter is the cauſe of more or to 


leſs anxiety to the governing Authority; eſpecially if, 
through the length of time he has been in office, he hap. 
pens to have acquired a conliderable degree of influence. 
He is generally ſent and confined to one of his eſlates in 
the country, which the Crown names to him: he is not 


* We might alſo mention here the caſe of the Emperor 
Ferdinand II. and the Duke of Walſtein, which ſeems to 
have at the time made a great noiſe in the world. —The 

Earls of Douglas were ſometimes attended by a retinue of 

two thouſand horſe. See Dr. Robertſon's Hiſtory of Scot- 
nd. —The Duke of Guiſe was warned, ſome hours before 
his death, of the danger of truſting his-perſon into the King's 
preſence or houſe ; he auſwertd, On n ſeroit— They durſt 
not. | ö , | 

If Mary, Queen of Scots, had poſſeſſed a power analogous 
to that exerted by Queen Anne, ſhe might perhaps have a- 
voided being driven into thoſe inſtances of ill- conduct which 
were followed by ſuch tragical conſequences. 
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#lowed to appear at Court, nor even in the Metropolis 
much leſs is he ſuffered to appeal to the People in loud 


complaints, to make public ſpeeches to the great Men in 


the State, and intrigue among them, and in ſhort to vent 
kis reſentment by thoſe bitter, and ſometimes deſperate 


methods, which, in the Conſtitution of this Country, 
prove in a great meaſure harmleſs. | 


% 


But a diflolution of the Parliament, that is, the diſ- 
miſſion of the whole body of the great Men in the Na- 
tion, aſſembled in Legiſlative capacity, is a circumſtance 


in the Engliſh Government, in a much higher degree re- 
markable and deſerving our notice, than the deprivin 


any ſingle individual, however powerful, of his public 
employments. When we conſider in what an eaſy and 
complete manner ſuch a diſſolution is effected in Eng- 
land, we muſt needs become convinced, that the power 
of the Crown bears upon foundations of very uncommon, 
though perhaps hidden, ſtrength; eſpecially, if we attend 
to the ſeveral facts that take place in other Countries. 

In France, for example, we find the Crown, notwith- 
ſtanding the immenſe outward force by which it is ſur- 
rounded, to uſe the utmoſt caution in its proceedings to- 
wards the Parliament of Paris: an Aſſembly only of a 
;11diciary Nature, without any Legiſlative authority or 
avowed claim, and which, in ſhort, is very far from ha- 
ving the ſame weight in the kingdom of France, as the 
Engliſh Parliament has in England, The King never 
repairs to that Aſſembly, to ſignify his intentions, or hold 
a [it de Juſtice, without the moſt over-awing circumſtan- 
ces of military apparatus and preparation, conſtantly 
chooſing to make his appearance among them rather as a 
military General, than as a King. ITS. 
And when the late King, having taken a ſerious alarm 
at the proceedings of this Parliament, at length reſolved 
upon their diſmiſſion, he fenced himſelf, as it were, with 
bis army; and military Meſſengers were ſent with every 
circumſtance of ſecrecy and diſpatch, who, at an early 
part of the. day, and at the ſame hour, ſurpriſed each 
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Member in his own houſe, cauſing them ſeverally to de. 
part for diſtant parts of the country which were preſcrih. 
ed to them, without allowing them time to conſider, much 
leſs to meet, and hold any conſultation together. 

Bur the Perſon who is inveſted with the kingly office, 
in England, has need of no other weapon, no other ar. 
tillery, than the Civil [n/zgnza of his dignity, to effect a 
diſſolution of the Parliament. He ſteps into the middle 
of them, telling them they are diſſolved; and they are 
diſſolved: —he tells them, they are no longer a Parlia. 
ment; and they are no longer ſo. Like Popilius's wand, 
* a diſſolution inſtantly puts a ſtop to their warmeſt de. 


| bates and moſt violent proceedings. The wonderful 1 
words by which it is expreſſed have no ſooner met their b 
ears, than all their legiſlative faculues are benumbed : T 

though they may ſtill be ſitting on the ſame benches, v 
they look no longer upon themſelves as forming an Al. r 
ſembly ; they no longer conſider each other in the light h 
of Aſſociates or of Colleagues, As if ſome ſtrange kind ſu 
of weapon, or a ſudden magical effort, had been exerted th 
in the midſt of them, all the bonds of their union are cut th 
off: and they haſten away, without having ſo much as | 
the thought of continuing for a ſingle minute the duration th 
of their Aſſembly f. | | of 

det 

* He who ſtopped the army of King Antiochus. cat 

+ Nor has London poſt-horſes enough to drive them far WW cor 
and near into the Country, in caſe the declaration by which par 
the Parliament is diſſolved, alſo mentions the calling of a new MW cor 


one. 
A Diſſolution, when proclaimed by a common Crier aſit- 
ed by a few Beadles, is: tended by the very ſame effects. 

To the account of the expedient uſed by the late King of 
France, to effect the diſmiſſion of the Parliament of Paris, we 
may add the manncr in which the Crown of Spain, in a high- 
er degree arbitrary perhaps than that of France, undertoos, 
ſome years ago, to rid itſelf of the religious Society of the 
Jeſuits, whoſe political influence and intrigues had grown to 
give it umbrage, 'They were ſeized by an armed force, 
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To all theſe obſervations concerning the peculiar ſolidity 


of tne authority of the Crown, in England, I ſhall add 
another that is ſupplied by the whole ſeries of the Engliſh 


Hiſtory; which is, that though bloody broils and diſturb. 


ances have often taken place in England, and war often 
made againſt the King, yet it has ſcarcely ever been done, 
but by perſons who poſitively and expreſsly laid claim to 
the Crown, Even while Cromwell contended with an 
armed force againſt Charles the Firſt, it was, as every one 
knows who has read that part of the Engliſh hiſtory, in 
the King's own name he waged war againſt him. 

The ſame objection might be expreſſed in a more ge- 
neral manner, and with ſtrict truth, by ſaying, that no war 


has been waged, in England, againſt che governing autho. 
rity, except upon national grounds; that is to ſay, either 


when the title to the Crown has bene doubtful, or when ge- 
neral complaints, either of a political or religious kind, 


have ariſen from every part of the Nation: as inflances of 


ſuch complaints may be mentioned thoſe that gave 1ife to 


the war againſt King John, which ended in the paſſing of 


the Great Charter, — che civil wars in the reign of Charles 


the ſame minute of the ſame day, in every Town or Borough 


of that extenſive Monarchy where they had reſidence, in or- 


der to their being hurried away to ſhips that were waiting to 
carry them into another Country : the whole buſineſs being 
conducted with circumſtances of ſecrecy, ſurpriſe, and of pre- 
paration far ſnperior to what is related of the molt celebrated 
conſpiracies mentioned in Hiſtory. 


The Diſſolution of the Parliament which Charles the Se- 


cond had called at Oxford, is an extremely curious event; a 
very lively account of it is to be found in Oldmixon's Hiſtory | 


of England, 


If certain alterations, however imperceptible they may 


perhaps be, at firlt, to the public eye, ever take place, the 


period may come at which the Crown will no longer have it 
in its power to diſſolve the Parliament; that is to lay, a diſ- 
tolution will no longer be followed by the ſame eflects that it 
is at preſent, 
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the Firſt, —and the Revolution of the year 1689. From 
the facts juſt mentioned it may alſo be obſerved as a con- 


_ eluſion, that the Crown cannot depend on the great ſecu- 


rity we have-been deſcribing any longer than it contin- 
des to fulfil its engagements to the Nation, and to reſpect 
thoſe laws which form the compact between it and the 
People. And the imminent dangers, or at leaſt the alarms 
and perplexities, in which the Kings of England have 


cConſtantly involved themſelves, whenever they have at- 
tempted to ſtruggle againſt the general ſenſe of the Na. 


tion, manifeſtly thexy that all that has been above obſerv- 
ed, concerning the ſecurity and remarkable {tability ſome. 
how annexed to their Office, is to be underſtood, not of 
the capricious power of the Man, but of the lawful au- 


thority of the Head of the State *. 


* One more obſervation might be made on the ſubject; 
which is, that when the kingly dignity has happened in Eng- 
land to be wreſted from the poſſeſſor, through ſome revolu- 


tion, it has been recovered, or ſtruggled for, with more diffi- 


culty than in other Countries: in all the other Countries up- 
on earth, a King de jure (by claim) poſſeſſes advantages in 
regard to the King in being, much ſuperior to thoſe of which 
the ſame circumſtances may be productive in England. The 
power of the other ſovereigns in the World, is not ſo ſecure- 
iy eſtabliſhed as that of an Engliſh King: but then their cha- 
racer is more indelible ; that is to ſay,—till their antago- 
piſts lrave ſucceeded in cutting them off and their families, 
they poſſeſs in a high degree a power to renew theſe claims, 


and diſturb the State. Thoſe family pleas or claims of pri- 
ority, and in, general thoſe arguments to which the bulk of 


Mankind have agreed to allow ſo much weight, ceaſe almoſt 


entirely to be of any effect, in England, againſt the perſon | 


actually inveſted with the kingly office, as ſoon as the conſti- 
tutional parts and ſprings have begun to move, and in ſhort 


as ſoon as the machine of the Government has once begun to 


be in full play. An univerſal national ferment, ſimilar to that 


which produced the former diſturbances, is the only time of 


zeal danger. 


17 
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Second Part of the ſame Chapter. 


HERE. is certainly a very great degree of fin- 
gularity in all the circumſtances we have been 


deicribing here; thoſe perſons who are acquaintcd with 


the Hiſtory of other Countries, cannot but remark 
with ſurpriſe, that ſtability of the power of the Eng- 
liſh Crown,—that myſterious ſolidity, —that inward 
binding ſtrength with which it is able to carry on with 
certainty its legal operations, amidſt the clamorous 
{ſtruggle and uproar with which it is commonly ſur- 
rounded,and without the medium of any armed threat- 
ening force. To give a demonſtration of the manner 


rate, is not, as I ſaid before, my defign to attempt 
here; the principles from which ſuch demonſtration 
3s to be derived, ſuppoſe an inquiry into the nature of 
Man, and of human affairs, which rather belongs to 
Philoſophy (though a branch hitherto unexplored) 
than to Polities: at leaſt ſuch an inquiry certainly lies 
out of the ſphere of the common Science of Politics *. 
However, I had a very material reaſon in introducing 


all the above-mentioned facts ccucerning the peculiar 


ſtability of the governing authority of England, in 


The remarkable degree of internal national quiet, which, 
for very neara century paſt, has followed the Revolution of 


N ſervations above made; nor do I think, that, all circumſtan- 
ces being eonſidered, any other Country can produce the like 
2 iaſtance. 5 

It may, if the reader pleaſes, belong to the Science of 
1 in the ſame ſenſe as we ſay Metaphyſics; that is, 
the ſcience of thoſe things which lie beyond phyſical, or ſub- 
ſtantial, things. A few more words are beſtowed upon the 


ame ſubjeR, in the Advertiſement, or Preface, at the head 
di this Work. | 


in which all theſe things are brought to bear and ope- 


c. the year 1689, is a remarkable proof of the truth of the ob- 
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eſſential conſideration to be made in every Science, 


den, to the nature of things, or to the other circum- 


as a free Nation, to enjoy ſeveral adyantages which 


poſe to have belonged to thoſe who acted in thoſe 


meaſure owing to the treacherous remiſſneſs of thoſe 
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that they lead to an obſeryation of a moſt important 
political nature; which is, that this ſtability allows ſe. 
veral eſſential branches of Engliſh liberty to take place 
which without it could not exiſt, For there is a very 


though ſpeculators are ſometimes apt to loſe ſight of 
it, which is, that in order that things may have exiſt. 
ence, they muſt be peſſible; in order that political re. 
gulations of any kind may obtain their effe&, they 
muſt imply no direct contradiction, either open or hid- 


ſtances of the government. In reaſoning from this 
principle, we ſhall find that the ſtability of the Go- 
verning executive authority in England, and the 
weight it gives to the whole machine of the State, 
have actually enabled the Englith Nation, conſidered 


would really have been totally unattainable in the o- 
ther States we have mentioned in former Chapters, 
whatever degree of public virtus we might even ſup- 


States as the adviſers of the People, or in general who | 
were truſted with the buſineſs of framing laws . 
One of theſe advantages reſulting from the Solidity 
of the Government, is, the extraordinary perſonal free- 
dom which all ranks of individuals in England enjoy 
at the expence of the governing authority, In the 
Roman Commonwealth, for inſtance, we ſee the Se- 
nate to have been veſted with a number af powers to- 
tally deſtructive of the liberty of the Citizens; and the 
continuance of theſe powers, was, no doubt, in a great 


12 L ſhould be very well ſatisſied though only the more re- 
fleQing claſs of readers were fully to undexſtand the tendency 
of this Chapter? in the mean time it is conſiderably illuſtra- 
ted beyond what it was in the former Editions. 
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Men in whom the People truſted for repreſſing them, 


the conſtant ſituation of affairs in that Republic, we 

mall find that t though we might ſuppoſe thoſe perſons 
to have been ever ſd truly attached to the cauſe of the 
People, it would not really have been poſhble for them 
to procure to the People an entire ſecurity, The right 
enjoyed by the Senate, of ſuddenly naming a Dicta- 
tor with a power unreſtrained by any law, or cf in- 
veſting the Conſuls with an authority of much the 
ſame kind, and the power it at times aſſumed of mak- 
ing formidable examples of arbitrary Juſtice, were re- 
ſources of which the Republic could not, perhaps, with 
ſafety have been totally deprived: and though theſe 
expedients frequently were uſed to deſtroy the juſt li- 
berty of the People, yet they were alſo very often the 
means of preſerving the Commonwealth. 

Upon the ſame principle we ſhould poſſibly find that 
the Oftraciſm, that arbitrary method of baniſhing Ci- 
tizens, was a neceſſary reſource in the Republic of 
Athens.. A Venetian Noble would perhaps alſo con- 
eſs, that however terrible the State Inquiſition eſtabliſh* 


ed in his Republic may be even to the Nobles them 


ty ſelves, yet it would not be prudent entirely toaboliſh 
© Wit And we do not know but a Miniſter of State in 
of WW France, though we might ſuppoſe him ever ſo virtu- 


he Nous and moderate a Man, would ſay the ſame with re- 
Se- gard to · the ſecret impriſonments, the letires de cachet, 
10 ind other arbitrary deviations from the ſettled burt 
the 


of law, which often take place in that kingdom, and 
in the other Monarchies of Europe. No doubt, if he 
Was the Man we ſuppoſe, he would confeſs the expe- 
dients we mention have in numberleſs inſtances been 
Wlainouſly proſtituted to gratify the wantonneſs and 
pivate revenge of Miniſters, or of thoſe who had apy 


Pp 


or even to their determined reſolution not to abridge 
thoſe prerogatives. Yet, if we attentively confider 
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It is therefore a moſt advantageous circumſtance in 


give them np without ruin to itſelf— whether the happy f 
frame of the Engliſh Government, which makes thoſe in ea 
whom the People truſt, continue ſo faithful in the dil- 


charge of their duty, or the ſolidity of that ſame Govern- i t. 
ment, which really can afford to leave to the People ſo ph 


extenſive a degree of freedom . 


At the times of the inyaſions of the pretender, aſſiſted by 
the forces of hoſtile nations, the Habeas Cores AR was in- 
deed ſuſpended (which by the bye may ſerve as one proof, 
that in proportion as a Government is any how in danger, it 
becomes necefſary to abridge the liberty of the ſubject ;) but 
the executive power did not thus of itſelf ſtretch its own ab. 


Again, the Liberty of the Preſs, that great advantage 
enjoyed by the Engliſh Nation, does not exiſt in any 
of the other Monarchies of Europe, however well eſta- 


bliſhed their power may at firſt ſeem to be; and it might 


even be demonſtrated that it cannot exiſt in them, The 
moſt watchful eye, we ſee, is conſtantly kept in thoſe Mo- 
narchies upon every kind of publication; and a jealous 
attention is paid even to the Jooſe and idle ſpeeches of in- 
dividuals. Much unneceſſary trouble (we may be apt at 
firſt to think) is taken upon this ſubjett ; but yet if we 
conſider how uniform the conduct of all thoſe Govern- 
ments is, how conſtant and unremitted their cares in thoſe 


ther, that there muſt be ſome ſort of neceſſity for their 
precautions. 5 . | 
In Republican States, for reaſons which are at bottom 
the ſame as in the before-mentioned Governments, the 
People are alſo kept under the preateſt reſtraints by thoſe 
who are at the head of the State. Ii the Roman Com- 
monwealth, for inſtance, the liberty of writing was curb- 
ed by the ſevereſt laws *: with regard to the freedom of 


thority ; the precaution was deliberated upon and taken by 
the Repreſentatives of the People ; and the detaining of in- 
dividuals in conſequence of the ſuſpenſion of the Act, was 
limited to a certain fixed time. Notwithſtanding the juſt 
tears of internal and hidden enemies which the circumſtances 
of the times might raiſe, the deviation from the former courſe 
of the law was carried no farther than the ſingle point we 
have mentioned: Perſons detained by order of the Govern- 
ment, were to be dealt with in the ſame manner as thoſe ar- 
reſted at the ſuit of private individuals: the proceedings a- 
abr gainſt them were to be carried on no otherwiſe than in a pub- 
5 lie place: they were to be tried by their Peers, and have all 
4 the uſual legal means of defence allowed to them, ſuch as call- 
ayes ng of witneſſes, preremptory challenge of juries, &c. 
The Law of the Twelve Tables had eſtabliſhed the pu- 
mhment of death againſt the author of a Libel: nor was it b 

# Trial by Jury that they determined what was to be called a 


reſpects, we ſhall become convinced, without looking far- 
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ſpeech, things were but little better, as we may conclude 
from ſeveral fatts; and many inſtances may even be pro. 
duced of the dread with which the private Citizens, upon 
certain accaſions, communicated their political opinions 
to the Conſuls, or to the Senate. In the Venitian Re. 
public, the preſs is moſt ſtrictly watched: nay, to forbear 
to ſpeak in any matter whatfoever on the condut of the 
Government, 1s the fundamental maxim -which they in- 
culcate on the minds of the People throughout their do. 
minions *. | | e | 


* 
> 


Libel. Szquis CARMEN OCCENTASSIT, ACTITASSIT, CONDI. 
DISSIT, .QUOD ALTERI FLAGITIUM FAXIT, CAPITAL ESTO, 
* Of this I have myſelf ſeen a proof ſomewhat ſingular, 
which I beg leave of the Reader to relate. Being, in the 
year 1768, at Bergamo, the firſt town of the Venetian State, 
as you come into it from the State of Milan, about an hundred 
and twenty miles diftant from Venice, I took a walk in the | 
evening in the neighbourhood of the Town; and wanting to | 
know the names of feveral places which I ſaw at a diſtance, 1 
I ſtopped a young Countryman to aſſc him information, — | 
Finding him to be a ſenſible young man, I.entered into ſome L 
farther converſation with him; and as he had himſelf a : $ 
reat inclination to ſee Venice, he aſked me whether I pro- q 
poſed to go there? I anſwered that ] did: on which he im- 
| mediately warned me, when I was at Venice not to ſpeak of x 
the Prince {del Prencipe, ) an appellation aſſumed by the Ve- | 
netian Government, in order, as I ſuppoſe, to convey to the Pl 
People a greater idea of their union among themſelves. As j 
I wanted to hear him talk farther on the ſubject, J pretended 
to be entirely ignorant in that reſpect, and aſked for what Fr 
reaſon I muſt not ſpeak of the Prince ? But he (after the 
manner of the common people in Italy, who, when ſtrongly 
affected by any thing, rather chooſe to expreſs themſelves by 
ſome vehement geſture, than by words) ran the edge of his 
hand, with great quickneſs, along his neck, meaning thereby 
to expreſs, that being ſtrangled, or having one's throat cut, 
was the inſtant conſequence of taking ſuch liberty. 
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Wich reſpelt therefore to this point, it Way again be 


looked upon as a moſt.advantageous circumſtance in the 
Engliſh Government, that thoſe who have been at the 
head of the People, have not only been conſtantly diſpoſ- 


ed to procure the public liberty, but alſo that they have 
found it poſſible for them to do ſo; and that the remark - 


able ſtrength and ſteadineſs of the Government has ad- 


mitted of that extenſive freedom of ſpeaking and writing 


which the People of England enjoy. A moſt advanta- 
geous privilege, this! which, affording to every Man a 
means of laying his complaints before the Public, pro- 
cures him almoſt a eertainty of redreſs againſt any act of 
oppreſſion that he may have been expoſed to: and which 
leaving, moreover, to every Subject a right to give his 
opinion on all public matters, and, by thus influencing 
the ſentiments of the Nation, to influence thoſe of the 


Legiflature itſelf (which is ſooner or later obliged to pay 
a deference to them,) procures to him a ſort of Legiſla- 
tive authority of a much more efhcacious and beneticial 
nature than any formal right he might enjoy of voting 


by a mere yea or nay, upon general propoſitions ſuddenly 
offered to him, and which he could have neither a ſhare 


in framing, nor any opportunity of objecting to, and mo- 
difying. 1888 1 125 5 


A privilege which, by raiſing in the People a continu- 


al ſenſe of their ſecurity, and affording them undoubted 
proofs that the Government, whatever may be its form, 


is ultimately deſtined to enſure the happinefs of thoſe who 
live under it, is boch one of the greateſt advantages of 


Freedom, and its ſureſt characteriſtic. The kind of ſecu- 


rity as to their perſons and poſſeſſions which Subjects 


who are totally deprived of that privilege, enjoy at parti- 
cular times, under other Governments, perhaps may in- 
title them to look upon themſelves as the well adminiſ- 


tered property of Maſters who rightly underſtood their 


own interefts ; but it is the tight of canvaſſing without 


IE 
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fear Ihe condult of choſe ho are plated at heit head, 


which conſlitutes a free Nation . 
The unbounded freedom of debate poſſeſſed by the Eng. 


lich Parliament, is alſo a conſequence of the peculiar 


ſtability of he Government. All Sovereigns have agreed 


in cheir jealouſy of Aſſemblies of this kind, in their dread 
of the privileges of Aſſemblies. who attract in ſo high a 
degree / the. attention of the zeſt. of the People, bo in a 
courſe of time hecome connefted by ſo many ellential 
ties with the bulk of the. Nation, and acquire ſo much real 
influence by the eſſential ſhare they maſt needs bave in 
the management of public affairs, and by the eminent ſer- 
vices, in ſhort, which they are able to perform to the 
fr ſingle Rulers, in all Countries, have endeavoured to 
diſpenſe with the Aſſiſtance of Aſſemblies like thoſe we 
mention, notwithſtanding the capital advantages they might 


have derived from their ſervices towards the good govern- 
ment of the State; or if the circumſtances of the times 
have rendered it expedient for them to call ſuch Aſſem. 
blies together, _ they. have uſed the utmoſt endeavours in 
abridging thoſe privileges and legiſlative, claims which 
they ſoon found to prove ſo hoſtile to their ſecurity ; in 
ſhort, they have ever found it impracticable to place any 
unreſerved truſt in public Meetings of this kind. _ 

Mie may here name Cromwell, as he was ſupported by 


If we conſider the great advantages | to -public b liberty 
which reſult from the inſtitution of the Trial by Jury, and 
from the Liberty of the Preſs, we ſhall find England to be in 


reality a more Democratical State than any other we are ac- 


quainted with. The Judicial power, and the Cenſorial pow- 
en are veſted in the Pegple be 
t. And which they dp aftually;pexform, till they are able 
to throw off the reſtraints of impartiality and moderation; a 
thing which, being Men, they never fail to do when their 
influence is general eftabfiſked, an proper opportunities of: 
fer. Sovereigns know theſe things, and dread them. 


Community +. Hence it has happened that Monarchs, 


ten 


a numerous army, and poſſeſſed mote power than any 


ſoreign Monarch wh has not been ſecured by an armed 


force. Even after he had purged, by the agency of Co- 


Jonel Pride, and two regiments, the Parliament that was 
ſiting when his power became ſettled, thereby thruſting 


but all his opponents to the amount of about two hun- 


dred, he ſoon found his Whole authority endangered by 


theic proceedings, and was at laſt under a neceſſity of 
turning them out in the military manner with which eve. 
ry one is, acquainted, Finding ſtill a Meeting of this 
kind highly expedient to legalize: his military authority, 
he called together that Aﬀſembly which was called Baye- 
bones Parliament. He had himfelf choſen the Members 
of this Parliament, to the number of about an hundred 
and twenty, and they had ſcverally rggeived the ſummons 
from him: yet notwubſtanding this cifecùmſtance, and 
the total want of perſonal weight in molt of the Mem- 
bers, he began in a very few months, and in the midſt of 


his powerful victorious army, to feel a ſerious alarm at 


their proceedings ; he ſoon heard them talk of their own 


divine commiſſion, and of the authority they had received 


from the Lord ; and, in ſhort, finding he could not truſt 
them, he employed the offices of a ſecond Colonel, to 
effect their diſmiſſion. Being now dignified with the le- 
gal appellation of Prolector, he ventured to call a Parlia- 
ment elected by confiderable parts of the People; but 
though the exiſtence of this Parliament was grounded, 
we might ſay grafted, upon his own ; and though bands 
of Soldiers were even poſted in the avenues to keep out 


all ſuch Members as refuſed to take certain perſonal en- 


gagements to him, he made ſuch haſte, in the iſſue, to rid 
himſelf of - their preſence, as to contrive a mean quibble 


or device to ſhorten the time of their ſitting by ten or 


twelve days *. To a fourth Aﬀembly he again applied ; 
but, though the elections had been ſo managed as to' pro- 


They were to have fat five months; but Cromwell pre- 


tended that the months were to conſiſt of only twenty-eight, 
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cure him a formal tender of the Crown during tbe firſt 
ſitting, he put a final end to the ſecond with reſentment 
and precipitation *. 1 \ Ft 7 by 7 ER ; 4 IL 
The example of the Roman Emperors, whoſe power 
was outwardly ſo prodigious, may alfo be introduced here. 
They uſed to ſhow the utmofl jealouſy in their conduct 
with reſpef} to the Roman Senate; and that Aﬀembly, 
which the prepoſſeſſion of the People, who looked upon 
it as the ancient remains of the Republic, had made it 
expedient to continue, were not ſuffered to aſſemble but 
under the drawn ſcymitars of the Prætorian guards. 
Even the Kings of France, though their authority is 
fo unqueſtioned, fo univerſally reſpetted, as well as ſtrong- 
ly ſupported, have-felt frequent anxiety from the claims 
and proceedings of the Parliament of Paris; an Aſſembly 


of ſo much lefs Weight than the Engliſh Parliament. 
The alarm has. been mentioned which the late King at 


laſt expreſſed concerning their meaſpres, as well as the 
expedient to which. he reſorted to free himſelf from their 


Preſence. And when the preſent King thought proper 


to call again this Parliament together, a meaſure highly 
prudent in the beginning of his reign, every jealvus pre- 
caution was at the ſame time taken to abridge thoſe pri- 
vileges of deliberating and remonſtrating upon which any 
diſtant claim to, or ſtruggle for, a ſhare of the ſupreme 
authority might be grounded. 3 

It may be objected that the pride of Kings, or ſingle 
Rulers, makes them averſe to the exiſtence of Allemblies 


days ; as.this was the way of reckoning time uſed in paying 


the army; and the fleet, | | 
*The hiſtory of the conduct of the deliberating and de- 
bating Aſſemblies we are alluding to, in regard to the Mo- 
narchs, or ſingle Rulers of any denomination, who ſummon 
them together, may be expreſſed in a very ſew words. If the 
Monarch is unarmed, they over-rule him ſo as almoſt entire- 
. him aſide: if his power is of a military kind, they 


form connections with the army,  - ; 
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like thoſe we mention, and deſpiſe the capital ſervices 
which they might derive from them for the good govern- 
ment of their Kingdoms. I grant it may in ſome mea- 
ſate be ſo. But if we examine into the general ſituation 
of affairs in different-States, and into the examples with 
which their Hiſtory ſupplies us, we ſhall alſo find that the 
' pfide of thoſe'Kings agrees in, the main with the intereſt 

and quiet of their Subjects, and that their preventing the 

Alſemblies we ſpeak of from meeting, or, when met, 

from aſſuming too large a ſhare in the management of 

public affairs, is, in a great meaſure, matter of neceſſuy, 

We may therefore reckon it as a very great advantage, | 

that, in England, no ſuch neceſſity exiſts. Such is the | 

frame of the Government, that the Supreme executive 
authority can both give leave to aſſemble, and ſhew the 
moſt unreſerved truſt, when aſſembled, to thoſe two 

Houſes which concur together to form the Legiflature. 

Theſe two Houſes, we lee, enjoy the moſt complete 
freedom in their debates, whether the ſubject be grievances, 
or regulations concerning government matters of any 
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kind: no reſtriction whatever is laid upon them; they I 

may ſtart any ſubject they pleaſe. The Crown is not to 1 
| take any notice of their deliberations : its wiſhes, or even 1 
; its name, are not to be introduced in the debates. And, ll; 
> WM in ſhort, what makes the freedom of deliberating, exer- 1 

ciſed by che two Houſes, really to be unlimited, unbound- 1 
e ed, is the privilege, or ſovercignty we may ſay, enjoyed | 
3 by each within its own walls, in conſequence of which | 


nothing done or ſaid in Parliament, is to be queſtioned = 


my inany place out of Parliament. Nor will it be pretended lt 
| by thoſe perſons who are acquainted with the Engliſh l: 

le- Hiſtory, that thoſe privileges of Parliament we mention | 

o. ere nominal privileges, only privileges upon paper, 

on which the Crown has diſregarded whenever it has thought | 
he proper, and to the violations of which the Parliament 44] 


re- © have uſed very tamely to ſubmit. That thefe remarkable if 
ey advantages, —that this total freedom from any compulſion I 

or eyen fear, and in ſhort this unlimited liberty of debate, 9 

— 
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fo ſtrictly claimed by the Parliament, and ſo ſcrupulouſly 

allowed by the Crown, ſhould be exerciſed year e 

year during a long vounle of time, without producing the 

leaſt relaxation in the execution of the laws, the ſmalle? 

degree of anarchy, are de very ſingular Political 
enomena. 

It may be ſaid that the remarkable Solidity of the 
governing executive authority, in England, operates 
to the advantage of the People with reſpe& to the ob- 
jects we mention, in a two-fold manner. In the firſt 
place, it takes from the great Men in the Nation all 


lerious ambition to invade this authority, thereby pre- 


venting thoſe anarchical and more or leſs bloody ſtrug- 
gles to reſult from their debates, which have ſo cor 
ſtantly diſturbed other Countries. In the ſecond place, 
it infpires thofe Great Men with that ſalutary jealou- 
ſy of the ſame authority which leads them to frame 


ſuch effectual proviſions for laying it under proper re- 


ſtraints. On which I ſhall obſerve, by way of a ſhort 
digreſſion, that this diſtinguiſhed AHabilily of the execu- 
tive authority of the Engliſh Crown, affords an ex- 


planation for the peculiar manner in which public com- 


motions have conſtantly been termiuated in England, 

compared with the manner in which the ſame events 
have been concluded in other Kingdoms. When J 
mentioned; in a former Chapter, this peculiarity, in 
the Engliſh Government, I mean the accuracy, impar- 
tiality, and univerſality, of the proviſions by which 
peace, after internal diſturbances, has been reſtored to 
the Nation, I confined my compariſons to inſtances 
drawn from Republican Governments, purpoſely poſt- 
poning to ſay any thing of Governments of a Mo- 
narchical form, till J had introduced the very eſſential 
obſervation contained in this Chapter, whach 1s, that 
the power of Crowns, in other *Monarchies, has not 
been able, by itſelf, to produce the fame effects it has 
16 Engl an id, that is, has not been able to inſpire the 
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Great Men in the State with any thing like chat lalu- 
tary jealoufſy we mention, nor of courſe to induce 
them to unite in a real common cauſe with the reſt of 
the People. In other Monarchies“, thoſe Men, who, 
during the continuation of the public diſturbances, 
were at the head of the People, finding it in their 
power, in the iſſue, to parcel out, more or leſs, the 
Supreme governing authority (or cven the State 
itſelf) and to transfer the ſame to themſelves, con- 
ſtantly did fo, in the ſame manner, and from tlie 

very ſame reaſons, as it conſtantly happened in the 
ancient Commonwealths ; thoſe Monarchical Govern- 
ments being 1n reality, ſo far as that, of a Repub- 
lican nature: and the governing authority was left, 
at the coneluſion, in the ſame undefined extent it had 
beforef. But in England, the great Men in the Na- 
tion finding themſelves in a ſituation effentially differ- 
ent, loſt no time in purſuits like thoſe in which the 
great Men of cther countries uſed to indulge them- 
{elves on the occaſion we mention. Every Member 
of the Lepiſlature plainly perceived, from the general 
aſpec of affairs and his feelings, that the Supreme ex- 
ecutive authority in the State muſt in the iſſue fall 
ſomewhere undivided, and continue ſo; and being 
moreover ſenſible, that neither perſonal advantages of 
any kind, nor the power of any faction, but the law 
alone, could afterwards be an effectual reſtraint upon 
its motions, they had no thought or aim left, except 
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* I mean, before the introduction of thoſe numerous ſtand- 
ing armies which are now kept by all the Crowns of Europe: 
ſince that epoch, which is of no very ancient date, no Treaty 
has been entered into by thoſe Crowns with any ſubjects. 


As a remarkable inſtance of ſuch a Treaty may be men- 
* Fa that by which the War for the Public good was termi- 
5 nated 1 in France. It is quoted in page 30 of this Work, 
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the framing with care thoſe laws on which their own 
liberty was to continue to depend, and to reſtrain a 
power which they, ſomehow, judged it ſo impractica- 
ble to transfer to themſelves or their party, or to ren- 
der themſelves independent of. 'Thefe obſervations I 
thought neceſſary to be added to thofe in the fifteenth 
Chapter, to which I now refer the reader. 

Nor has the great freedom of canvaſſing political 
ſubjects we have deſcribed, been limited to the Mem- 
bers of the Legiſlature, or confined to the walls of 
Weſtminſter, that is, to that exeluſive ſpot on which 
the two Houſes meet: the like privilege is allowed to 
the other orders of the people; and a full ſcope is 
given to that ſpirit of party, and a complete ſecurity 
Inſured to thoſe numerous and irregular meetings, 


which, eſpecially when directed to matters of govern- 


ment, create ſo much uneafinefs in the Sovereigns of 
other countries. Individuals even may, in ſuch meet- 
ings take an active part for procuring the ſucceſs of 
thoſe public ſteps which they with to ſee purſued ; they 
may frame petitions to be delivered to the Crown, or 
to both Houſes, either to procure the repeal of mea. 


ſures already entered upon by Government, or to pre- 


vent the paſling of ſuch as are under conſideration, or 
to obtain the enacting of new regulations of any kind: 
they may ſeverally ſubſcribe their names to ſuch peti- 
tions: the law ſets no reſtriction on their numbers; 
nor has it, we may ſay, taken any precaution to pre- 
vent even the abuſe that might be made of ſuch free- 
t 3 1 
That mighty political engine, the preſs, is alſo at 
their ſervice; they may avail themſelves of it to ad- 
vertiſe the time and place, as well as the intent of the 
meetings, and moreover to ſet off and inculcate the 
advantages of thoſe notions which the wiſh is to ſec a- 
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Such meetings may be repeated; and every indivi- 

dual may deliver what opinion he pleaſes on the pro- 
poſed ſubjects, though ever ſo directly oppoſite to the 
views or avowed deſigns of the Government. The 


Member of the Legiſlature may, if he chooſes, have 


admittance among them, and again enforce thoſe to- 
pics which have not obtained the ſucceſs he expected, 
in that houſe to which he belongs. The diſappointed 
Stateſman, the Miniſter turned out, alſo find the door 
open to them: they may bring in the whole weight of 


their influence and of their connections: they may ex- 
ert every nerve to enliſt the Aſſembly in the number of 


their ſupporters: they are bid to do their worſt: they 
fly through the Country from one place of meeting to 
another: the clamour rncreafes: the Conſtitution, one 
may think, is going to be ſhaken to its very founda- 


tions: but theſe mighty ſtruggles, by ſome means or 


other, always find a progortinate degree of re- action: 


new difficulties, and at laſt inſuperable impediments, 
grow up in the way of thoſe who would take advan- 


tage of the general ferment to raiſe themſelves on the 
wreck. of the governing authority : a ſecret force ex- 
erts itſelf, which gradually brings things back to a 
ſtate of moderation and calm; - and that fea ſo ſtormy, 


to appearance fo deeply agitated, conitantly liops at 


certain limits which ut ſeems as if it wanted the. power 
to paſs. 

The impartiality with which juſtice is dealt to all 
orders of Men in England, is alſo in great meaſure ow- 
ing to the peculiar ſtability of the Government: the 
very remarkable, high degree, to which this imparti- 
ality is carried, is one of thoſe things which \ being i Ins. 
poſſible in other Countries, are poſſible under the Go- 
yernment of this Country: In the ancient Common. 


_ wealths, from tha inſtances that have been introduced 


in a former place, and from others that might be quot- 
ed, it is evident that no redieſs was to be obtained for 
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the acts of injuſtice or oppreſſion eommitted by the 
Men poſſeſſed of influence or wealth upon the inferi- 
or Citizens. In the Monarchies of Europe, in former 
times, abuſes of a like Kind prevailed to a molt enor- 
mpus degree. In our days, notwithſlanding the great 
degrees of ſtrength acquired by the different Govern. 
ments, it is matter of the utmoſt difficulty for ſubjects 


of the inferior claſſes to obtain the remedies of the law 


againſt certain individuals: in ſome Countries it is im- 
poſſible, let the abuſe be ever ſo flagrant ; an open at- 
tempt to purſue ſuch remedies being moreover attend. 
ed with danger. Even in thoſe Monarchies of Eu- 
rope in which the Government is ſupported both by 
real ſtrength, and by civil inſtitutions of a very ad- 
vantageous nature, great differences prevail between 
individuals in regard to the facility of obtaining the 
remedies of the law; and to ſeek for redreſs is at beſt, 
in many caſes, ſo arduous and precarious an attempt as 
to take from injured individuals all thoughts of en- 


countering the difliculty. Nor are theſe abuſes we 


mention, in the former or preſent Governments of 
Europe, to be attributed only to the want of reſolu- 
tion in the Heads of theſe Governments, In fome 
Countries, the Sovereign, by an open defign to ſup- 

reſs theſe abuſes, would have endangered at once his 
whole authority ; and in others, he would find ob- 
ſtructions multiply fo in his way as to compel him, 
and perhaps ſoon enough too, to drop the undertaking. 
How can a Monarch make, alone, a perſevering ſtand 


againſt the avowed expectations of all the great Men 


by whom he is ſurrounded, and againſt the loud claims 
of powerful clafles of individuals? In a Common- 
wealth, what is the Senate to do when they find that 
their refuſing to protect a powerful offender of their 
own claſs, or to indulge ſome great Citizen with the 
impun'ty of his friends, is likely to be productive ot 
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ſerious diviſions among themſelves, or perhaps to diſ- 


turbances among the People ? 

If we caſt-our eyes on the ſtrict and univerſal im- 
partiality with which juſtice is adminiſtered in Eng- 
land, we ſhall ſoon become convinced that ſome in- 
ward eſſential difference exiſts between the Englith 
Government, and thoſe of other Countries, and that 
its power is founded on cauſes of a diſtin nature. In- 
dividuals of the moſt exalted rank do not entertain ſo 
much as the thought to raiſe the ſmalleſt direct oppo- 
ſition to the operation of the law. The complaint of 
the meaneſt SubjeR, if preferred and ſupported in the 
uſual way, immediately meets with a ſerious regard. 
The Oppreſſor of the moſt extenſive influence, thougli 
in the midſt of a train of retainers, nay, though in the 
fulleſt flight of his career and pride, and ſurrounded 
by thouſands of applauders and partiſans, is ſtopped 
ſhort at the-fight of the legal paper, which is deliver- 
ed into his hands, and a Tipſtaff is ſuſſicient to bring 
him away, and produce him before the Bench. 


Such is the greatneſs and uninterrupted prevalence of 


the law, “ ſuch is in ſhort the continuity of omnipo- 
tence, of reſiſtleſs ſuperiority, it exhibits, that the ex- 
tent of its effects at length ceaſes to be a ſubject of ob- 
ſervation to the Public. 

Nor are great or wealthy Men to ſeck for redreſs or 
ſatisfadt ion of any kind, by any other means than ſuch 
as are open to all: even the Sovereign has bound him - 
ſelf to reſort to no other: and experience has ſhewn 
that he may, without danger, truſt the protection of 


his perſon, and of the places of his refidence, to the 


low and litigious afliſtance of the law.t 5 | 


* 1.cx magna eft S prevalcbit. 

+ I remember, during the time alter my tirſt coming to 
this Country, I tcok notice of the boards ſet up from place to 
place behind the incloſure of Richmond Park. Whoever 
treſpaſſes upon this ground will be profecuted,” 
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Another very great advantage attending this remarka. 
ble ſtability of the Engliſh Government we are deſcrib- 
ing, is, that the ſame is operated without the aſſiſtance of 
an armed ſtanding force: the conſtant expedient this, of 
all other Goveraments. On this occaſton I ſhall intro. 
duce a paſlage of Doctor Adam Smith“, in a Work 
publiſhed ſince the preſent Chapter was firſt written, in 
which paſſage an opinjon certainly erroneous is contain- 
ed: the miſtakes of perſons of his very great abilities de- 
ſerve attention. 
ſity of a ſufficient power of re-attion, of a ſufficient 
ſtrength on the fide of Government, to reſiſt the agua- 
tions attending on liberty, has looked round, and judged 
the Engliſh Government derived the ſingular ſtability it 
manifeſts from the ſtanding force it has at its diſpaſal : 
the following are his expreſſions. To a Sovereign 
„ who feels himſelf ſupported, not only by the natural 
* Ariſtocracy of the Country, but by a well-regulated 
„ {tanding army, the rude}, the moſt groundlels, and the 
«* moſt licentious remonſtrances can give litile diſturb- 
* ance. He can ſafely pardon or neglect them, and his 
* conſciouſneſs of his ſuperiority naturally diſpoſes him 
* todoſo. That degree of liberty which approaches to li- 
* centiouſneſs, can be tolerated only in Countries where the 
*  Soverergn is ſecured by a well-regulated ſtanding army .“ 

The above poſitions are grounded on the notion that 
an army places in the hand of the Sovereign an united 
irreſiſtible ſtrength, a ſtrength liable to no accident, 
difficulties, or exceptions ; a ſuppoſition this, which is not 
conformable to experience. Ifta Sovereign was endued 


* An Inquiry into the Nature and Cauſes of the Wealth of Na- 
Sons, Book V. Chap. I. Vol. II. p. 313, 314- 
I The Author's deſign in the whole paſſage, is to ſhew 


that ſtanding armies, under Proper reſtrictions, cannot be 


hurtful to public liberty; and may in ſome caſes be uſeful to 
it, by freeing the Sovereign from any troubleſome jealouſy in 
regard to this liberty, | 


This Gemleman, ſtruck with the necel. 


* 


with a kind of extraordinary power attending on his per- 
ſon, at once to lay under water whole legions: of inſur- 
gents, or to repulſe and ſweep them away by flaſhes and 
ſhocks of the electrical fluid, then indeed he might uſe the 
great forbearance above deſcribed: — though it is not 
perhaps very likely he would put up with the ude and 
e remonſtrances of his ſubjects, and with cheir 

icentious freedom, yet he might, with ſaſety, do or not do 
jo, at his own Choice. But an army is not that ſimple 
weapon which is here ſuppoſed. It is formed of Officers 

and Soldiers who feel the ſame paſſions with the reſt ot. 
the people, the ſame diſpoſition to promote their own in- 

tereſt and importance, when they find out their ſtrength, 

and proper opportunities offer. What will therefore be 

the reſource of the Sovereign, if, into that army on the 
aſſiſtance of which he relies, the ſame party ſpirit creeps 

by which his other Subjects are ectuated? Whereto 

will he take his refuge, if the ſame political caprices, 

abetted by the ſerious ambition of a few leading Men, the 

{ame reſtleſſneſs, and at laſt perhaps the ſame diſaffedlion, 

begin, to pervade the ſmaller kingdom of the army, by 

which the main Kingdom or naiion are agitated ? 

The prevention of dangers like thoſe juſt mentioned, 
conſtitutes the moſt eſſential part of the precautions and 
ſtate craft of Rulers, in thoſe governments which are ſe- 
cured' by ſtanding armed forces. Mixing the troops 
tormed of natives with foreign auxiliaries, viferfik thein 
in numerous bodies over the country, and continually 
[lifting their quarters, are among the methods that ate 
uſed; which it does not belohg to our ſubject to enume- 
rate, any more than the extraordinary expedients employ- 
ed by the Eaſtern Monarchs for the ſame purpoſes. But 
one caution very eſſential to be mentioned here, and 
which the Governments we allude to never fail to take 
before every other, is to retrench from their unarmed 
dubjetts, a freedom which, tranjjnitted to the Soldiery, 
would be attended with ſo fatManſequences : hindering 
ſo bad examples from beg communicated to thoſe in 
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whoſe hands their power and life are truſted, is what eve. 
ry notion of ſelf-preſervation ſuggeſts to them: every 
weapon is accordingly exerted to ſupprels the riſing and 
ſpreading of fo awful a contagion. : : 
In general, it may be laid down as a maxim, that, 
where the Sovereign looks to his army for the ſecurity. 
of his perfon and authority, the fame military laws by 
which this army is kept together, mult be extended over 
the whole Nation: not in regard to military duties aud 
exerciſes; but certainly in regard to all that relates to the 
reſpect due to the Sovereign and to his orders. The mar. 
tial law concerning theſe tender points, muſt be univer— 
ſal. The jealous regulations concerning mutiny and 
| contempt of orders, cannot be ſeverely enforced on that 
| part of the Nation which ſecures the ſubjection of the 
reſt, and enforced too through the whole ſcale of imilitar 
| ſubordination, from the Soldier to the Olkcer, up to the 
very Head of the military Syſtem, —while the more nu- 
| | merous and inferior part of the People are left to enjoy 
an unreſtrained freedom :—that ſecret diſpoſition which 
prompts Mankind to reſiſt and counteratt their Superi- 
ors, cannot be ſurrounded by ſuch formidable checks on 
the one ſide, and be left to be indulged to a degree of li- 
centivuſneſs and wantonnels on the other. 
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In a Country where an army is kept, capable of com- Go 
| manding the obedience. of the Nation, this army will bles 
| both imitate for themſelves the licentiouſneſs above men— reig 
| tioned, and check it in the People. Every Officer and mw 
f Soldier, in ſuch a Country, claims a ſuperiority in regard tim 
| to other individuals; and, in proportion as their aſhiltance thei 
is relied upon by the Governinent, expect a greater oc they 
leſs degree of ſubmiſſion from the reſt of the People *. reſt 
Taco 5 the 
5 „ 5 FL bate 
In the beginning of the paſſage which is here examined, 7 
the Author ſays, «Where the Sovereign is himſelf the Gen- to b 
10 e 45 ob 

«- eral, and the principal Nobility and Gentry of the Couu— 
Fe ; [= than 
try, the chief Officers of the army,—where the military W abi 


| & force is placed under the command of thoſe who have che 2 
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The fame Author concludes his above quoted obſer- 
vations concerning the ſecurity of the power of an arm. 
ed Sovereign, by immediately adding, © It is in ſuch 
Countries only that it is unnecellary that the Sove- 


<< oreateſt intereſt in the ſupport of the civil authority, be- 


& cauſe they have the greateſt ſhare of that authority, a 


“ ſtanding army can never be dangerous to liberty. Ou 


Es the contrary. it may in ſome caſes be favourable to liberty, 
&. &c.*—in a Country fo circumſtanced, a ſtanding ar- 
my can never be dangerous to liberty : no, not the liberty of 


thoſe principal Nobility and Gentry, eſpecially if they have 
wit enough to form combinations among themſelves againſt 
the Sovereign. Such an union as is here mentioned, of the 
civil and military powers, in the Ariftocratical body of the 
Nation, leaves loth the Sovereign and the People without re- 


ſource. If the former Kings of Scotland had imagined to 


adopt the expedient of a ſtanding army, and had truſted this 
army, thus defrayed by them, to thole Noblemen and Gen- 
tlemen who had rendered themſelves hereditary Admirals, he- 
reditary High Stewards, hereditary High Conſtables, here- 
ditary Great Chamberlains, hereditary Juſtices General, he- 
reditary Sherriffs of Counties, &c. they would have but bad- 


ly mended the diſorders under which the Government of their 


Country laboured, they would only have ſupplied theſe No- 
bles with freſh weapons againſt each other, againſt the Sove- 
reign, and againſt the People. : 

If thoſe Members of the Britiſh Parliament, who ſome- 


times make the whole Nation reſound with the clamour of 


their diſſenſions, had an army under their command which 
they might engage in the ſupport of their pretenſions, the 


reſt of the People would not be the better for it. Happily 
the ſwords are ſecured, and force is removed from their Dc- 


bates. 

The Anthor we are quoting, has deemed a Government. 
to be a ſimpler machine, and an army a ſimpler inſtrument, 
than they 1n reality are. Like many other perſons of great 
abilities, while truck with a certain peculiar conſideration, 
he has overlooked others no leſs important. 
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* reign ſhould be truſted with any diſcretionary power 
«© for ſuppreſſing even the wantonneſs of this licentious 
© liberty.” The idea here expreſſed coinciding with thoſe 
already diſcuſſed, I ſhall ſay nothing farther on the ſub. 
jet. My reaſon for introducing the above expreſſions, 
has been, that they lead me to take notice of a remarkable 
circumftance in the Engliſh Government. From the ex- 
preſſion, it ic unneceſſary the Sovereign ſhould be truſled 
with any diſcretionary power, the Author appears to.think 
that a Sovereign at the head of an army, and whoſe pow. 
er is ſecured by this army, uſes to wait to ſet himſelf in 
motion, till he has received leave for that purpoſe, that 


is, till he has been truſted with a power for ſo doin, 


This notion in the Author we quote, is borrowed from: 
the ſteady and thoroughly legal Government of this 


Country; but the like law doctrine, or principle, obtains 
under no other Government. In all Monarchies (and 


it is the ſame in Republics) the Executive power in the 
State is ſuppoſed to poſſeſs, originally and by itſelf, all 
manner of lawful authority: every one of its exertions 
is deemed to be legal; and they do not ceaite to be ſo, 


till they are ſtopped by ſome expreſs and poſitive regula- 


tion. The Sovereign, and alſo the civil Magiſtrate, till 
ſo ſtopped by ſome poſtive law, may come upon the Sub- 
je& when they chooſe; they may queſtion any of his ac- 


tions; they may conſtrue them into unlawful acts; and 


infli& a penalty, as they pleaſe: in theſe reſpetts they may 
ize thought to abuſe, but not to exceed, their power. The 
authority of the Government, in ſhort, is ſuppoſed tc h. 
unlimited ſo far as there are no viſible boundaries ſe: u; 
againſt it: behind and within theſe boundaries, lies what- 


_ ever degree of liberty the Subject may poſſeſs. 


In England, the very reverſe obtains. It is not the 
authority of the Government, it 1s the liberty of the 
Subject, which is ſuppoſed to be unbounded. All the 
Individual's actions are ſuppoſed to be lawful, till that 
law is pointed out which makes them to be otherwiſe. 
The onus proband! is here transferred from the Subject 


Co 
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to the Prince. The Jubje& is not at any time to ſew 
the grounds of his conduct. When the Sovereign or 
Magiſtrate think proper to exert themſelves, it is 
their buſineſs to find out and produce the law in their 


own favour, and the prohibition againſt the Sub- 


ject*. | 


* I ſhall take the liberty to mention another fact reſpect- 
ing myſelf, as it may ſerve to elucidate the above obſerva- 
tions; or at leaſt my manner of expreſſing them. I remem- 
ber when I was beginning to pay attention to the operations 


of the Engliſh Government, I was under a prepoſſeſſion of 


quite a contrary gature to that of the Gentleman whoſe opini- 
ons have been above diſcuſſed ; I uſed te take it for granted 
that every article of liberty the Subject enjoys in this Coun- 
try, was grounded upon ſome poſitive law by which this li- 
berty was inſured to him. In regard to the freedom of the 
preſs I had no doubt but it was fo, and that there exifted 
ſome particular law, or rather ſeries of laws or legiſlative pa- 
ragraphs, by which this freedom was defined and carefully ſe- 
cured : and as the liberty of writing happened at that time 
to be carried very far, and to excite a great deal of attention 
(the noiſe about the Middleſex election had not yet ſubſided, } 
I particularly wiſhed to ſee thoſe laws I ſuppoſed, not doubt- 
ing but there muſt be ſomething remarkable in the wording 
of them. I looked into thoſe law books I had opportunities 
to come at, ſuch as Jacob's and Cunningham's Law Didiona- 
ries, Wood's Inſittutes, and Judge Blackſtone's Commentaries. 
I alſo found means to have a fight of Comyns's Dige/? of the 
Laws of England, and I was agaur. diſappointed ; this Author, 
though this Work conſiſts of five folio Volumes, had not had, 
any more than the Authors juſt mentioned, any room to ſpare 
tor the intereliing law I was in ſearch oi. Act lengeh it oc- 
curred to me, though not immediately, that this liberty of 
the Preſs was grounded upon its not being prohibited, —that 


this want of prohibition was the ſole, and at the ſame time 


ſolid, foundation of it. This led we, when I afterwards 


thought of writing ſomething upon the Government of this 


Country, to give the deſinition of the freedom of the preſs, 
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This kind of law principle, owing to the general 


ſpirit by which all parts of the Government are influ- 


enced, is even carried ſo far, that any quibble, or 
triſing circumſtance, by which an Offender may be 
enabled to ftep aſide, and eſcape, though ever ſo nar- 
rowly, the reach of the law, are ſufficient to ſcreen 


Him from puniſhment, let the immorality or intrin- 
fic guilt of his conduct be ever ſo openly admitted*. 


Such a narrow circumſcription of the exertions of 
the Government, is very extraordinary : it does not 
exiſt in any Country but this, nor could it. The fi- 
tuatton of other Governments is ſuch that they cannot 
thus allow themſelves to be ſhut out of the unbound- 
ed ſpace unoccupied by any law, in order to have their 
motions confined to that ſpot which expreſs and previ- 
ouſly declared proviſions have chalked out. The pow- 
er of theſe Governments being conſtantly attended 
with more or leſs precariouſneſs, there muſt be a de- 
e of diſcretion anſwerable to itf. 


which is contained in p. 214 215: adding to it the! impor- 


tant conſideration of all actions reſpecting publications be- 


ing to.be decided by a Jury. 


* A number of inſtances, ſome even of a ludicrous kind, 


might be quoted in ſupport of the above obſervation. * Even 
only a trifling flaw in the words of an Indictment, is enough 
to make it void: The .reader is alſo referred to the fact 
mentioned in the note, p. 139. and to that in p. 329» 33% 
of this Work. 

I do not remember the name of that Party Writer who, 
having publiſhed a treaſonable writing in regard to which he 
eſcaped puniſhment, uſed afterwards to anſwer to his friends 
u hen they reproached him Wh his raſhneſs, I know I was 
evriting within an inch of the gallows. The law being both 
aſcertained and ſtiĩctly adherred to, he had been enabled to 
bring his words and poſitions fo nicely within compaſs. 

+ it might perhaps alſo be proved, that the great lenity 


uſed in England i in the adminiſtration of criminal jullice, both 
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The foundation of that law principle, or doctrine, 


which confines the exertion of the power of the Go- 


vernment to ſuch caſes only as are exprefled by a law 
in being, was laid when the Great Charter was paſſed: 

this reſtriction was implied in one of thoſe general 1 im- 
partial articles which the Barons united with the Peo- 
ple to obtain from the Sovereign. The Crown, at that 
time, derived from its fore; gn dominions, that ſta- 


bility and inward {trength in regard to the Engliſh Na- 


tion, which is now in a ſecret hidden manner annex- 
ed to the Civil branch of its office, and which, though 


operating by different means,continues to maintain that 
kind of confederacy againſt it, and union between the 
different orders of the People. By the article in Mag- 
na Charta here alluded to, the Sovereign bound him- 
felf neither to go, nor ſend, upon the Subject, other- 


wiſe than by the Trial of Peers, and the Law of the 


Land.“ This article was however afterwards diſre- 
garded i in practice, in conſequence of the lawful effi- 
ciency which the King claimed for his Prociamations, 
and eſpecially by the inſtitution of the Court of Star- 
Chamber, which grounded its proceedings not only up- 
on theſe proclamations, but alſo upon the particular 


rules it choſe to frame within itſelf. By the aboti- 


tion of this Court (and alſo of the Court of High Com- 
miſſion) in the reign of Charles the Firſt, the above 
proviſion of the Great Charter was put in actual force; 


in regard to the mildneſs, and to the frequent remitting ot 
puniſhments, is eſſentially connected with the ſame circum- 
ſtance of the ability ot the Government. Experience ſhews 
that it is needleſs to uſe any great degree of harſhneſs and ſe- 
verity in regard to Offenders ; and the Supreme governing 
authority is under no neceſſity of ſhewing the ſubordinate 


Magiſtracies any bad example in that reſpect. 


„„ ſuper eum thimus, nec ſuper eum mitt? mus, nisi 


per legale Judicium. bartam vel per lego terre, Cap. XXIX. 
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and it has appeared by the event, that the very extra- 
ordinary reſtriction of the governing authority we are 
alluding to, and its execution, are no more than what 
the intrinſic ſituation of things, and the ſtrength of the 
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Conſtitution, can bear“. 18 
The law döôctrine we have above deſcribed, and its 

being ſtriftly regarded by the High governing autho- 

rity, J take to be the moſt charaQeriſtic circumſtance 


in the Engliſh Government, and the moſt pointed proof 


that can be given ofthe true freedom which is the con- 
ſequence of its frame, The practice of the Executive 
authority thus to ſquare its motions upon ſuch laws, 
and ſuch only, as are aſcertained and declared before. 
hand, cannot be the reſult of that kind of ſtability 
which the Crown might derive from being ſupported 
be an armed force, or, as the above-mentioned Au- 
thor has expreſſed, from the Sovereign being the Ge- 
neral of an army: ſuch a rule of acting is even con- 
tradictory to the office of a General: the operations 


of a General eminently depend for their ſucceſs, on 


their being ſudden, unforeſeen, attended by ſurpriſe. 
In general, that ſtability of the power of the Engliſh 


* 'The Court of Star Chamber was like a Court of Equity 
in regard to criminal matters; it took upon itſelt to decide 
upon thoſe caſes of offence upon which the uſual Courts of 
Law, when uninfluenced by the Crown, xefuſed to decide, 


either on account of the ſilence of the laws in being, or of 


the particular rules they had eſtablit:cd within themſelves ; 
which, is exactly the office of the Cou:t of Chancery (and of 
the Exchequer) in regard to matteis of property. (Sce 
back, p. 112.) The great uſefulneſs of Courts of this kind 
has cauſed the Courts of Equity in regard to civil matters, 
to be ſupported and continued: but experier ce has ſhewn, as 
is above obſerved, that no eſſential inconvenience can ariſe 
from the Subject being indulged with the very great :zeedom 
he has acquired by the total abolition of all arbitrary or pro- 
viſional Courts in regard to criminal matters. f 
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Crown we have deſcribed, cannot be the reſult of tha: 
ind of ſtrength which ariſes from an armed force : the 
kind of ſtrength which is conferred by ſuch a weapon 
a3 an army, is too uncertain, too complicate, too li- 
able to accidents: in a word, it falls infinitely ſhort of 
that degree of ſteadineſs which is neceſſary to coun- 
terbalance, and at laſt quiet, thoſe extenſive agitations 
in the People which ſometimes ſeem to threaten the 
deſtruction of Order and Government. An army, if 
its ſupport be well dire ted, may be uſeful to prevent 
this reſtleſſneſs in the People from beginning to exiſt ; 
but it cannot keep it within bounds, when it has once 
taken place, 

If from. general arguments and conſiderations, we 
pals to particular facts, we ſhall actually find that the 
Crown, in England, does not rely for its ſupport, nor 
ever has relied, upon the army of which it has the 
command, From the carlieſt times, that is, long be- 
fore the invention of ſtand ing armies among European 
Princes, the Kings of England poſſeſſed an authority 
certainly as full and extenſive as that winch they do 
now enjoy. After the weight they derived from their 
poſſeſſions beyond ſea had deen loſt, a certain arrange- 
ment of things began to he formed at home, which 
ſupplied them with a ſtrength of another kind, though 
not leſs ſolid : and they began to derive from the Ci- 
vil branch of their regal Office that ſecure power which 
no other Monarchs had ever poſſeſſed, except through 
the aſſiſtance of Legions and Prætorian guards, or of ar. 
mies of Janiſſaries, or of Strelitzes. 

The Princes of the Houſe of Tudor, to ſpeak of a 
very remarkable period in the Eugliſh Hiſtory, though 
they had no other viſible preſent force than inconſider- 
able retinues of ſervants, were able to exert a power 
equal to that of the moſt abſolnte Monarchs who 
ever did reign, equal to that of the Nomitians or 
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- Commoduſes, or of the Amuraths or Bajazets ; nay, 
it even was ſuperior, if we conſider the flow ſteadi- 
neſs and outward ſhow of legality with which it was 
attended throughout. | 
The ſtand which the Kings of the Houſe of Stuart 
were able to make, though unarmed, and only ſupported 
by the civil authority of their Office, during a long courſe 
of years, againſt ihe reſtleſs ſpirit which began to attuate 


the Nation, and the vehement political and religious no- 


tions that broke out in their time, is ſtill more remarka- 
ble than even the exorbitant power of the Princes of the 
Houſe of Tudor, during whoſe reign prepoſleſſions of 
quite a contrary nature were univerſal. © . 
Tue ftruggle opened with the reign of James the Firft ; 
yet he peaceably weathered the beginning ſtorm, and 
tranſmitted his authority undiminiſhed to his ſon. Charles 
the Firſt was indeed at laſt cruſhed under the ruins of the 
Conſtitution : but if we conſider that, after making the 
important national conceſſions contained in the Petition 
.of Right, he was able, ſingle and unarmed, to maintain 
his ground without loſs or real danger during a ſpace of 
eleven years, that is, till the year 1640 and thoſe that fol- 
lowed, we ſhall be inclined to think that, had he been 
better adviſed, he might have avoided the misfortunes 
that befel him at length. eier FI: bels 

Even the events of the reign of James the Second af- 
ford a proof of that ſolidity which is annexe to the au- 


thority of the Engliſh Crown. Notwithſtanding the 


whole Nation, not excepting the army, were in a manner 
unanimous againſt him, he was able to reign full four 
years, ſtanding ſingle againſt all, without meeting with 
any open reſiſtance. Nor was ſuch juſtifiable and necel- 


 fary reſiſtance eaſily brought about at length #. Though 


Mr. Hume is rather too anxious in his wiſh to exculpate 


James the Second. He begins the concluſive character he 


gives of him, with repreſenting him as a Prince 2vhom eve may 
ſafely pronounce more unfortunats than criminal. If we con ſider 
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it is not to be doubted that the dethroning of James the 
Second would have been effected in the iſſue, and per- 
haps in a very tragical manner, yet, if had not been for 


the aſſiſtance of the Prince of Orange, the event would 
certainly have been poſtponed till a few years later. That 


authority on which James relied with ſo much confi- 


dence, was not annihilated at the time it was, otherwiſe 
than by a ready and conſiderable armed force being brought 


againſt it from the other ſide of the Sea, like a folid For- 
treſs, which, though without any viſible out-works, re- 
quires, in order to be compelled to ſurrender, to be bat- 
tered with cannon. - | 

If we look into the manner in which this Country has 
been governed ſince the Revolution, we thall evidently 
ſee that it has not been by means of the army the Crown 
has under its command, that it has been able to preſerve 
and exert its authority. It is not by means of their Sol- 
diers that the Kings of Great Britain prevent the manner 
in which eleCtions are carried on, from being hurtful to 
them; for theſe Soldiers muſt move from the places of 
elections one day before ſuch elections are begun, and 


not return till one day after they are finiſhed. It is not 


by means of their military force that they prevent the 
ſeveral kinds of civil Magiſtracies in the Kingdom from 


invading and leſſening their prerogative; for this milita- 


ry force is not to act till called for by theſe latter, and un- 
der their direction. It is not by means of their army 
that they lead the two Branches of the Legiſlature inta 
that. reſpect of their regal authority we have before de- 


the ſolemn engagements entered into, not by his predeceſſors 


only, but by himſelf, which this Prince endeavoured to break, 
how cool and deliberate his attack on the liberties aud reli- 


gion of the people was, how unprovoked the attempt, and in 


ſhort how totally deſtitute he was of any plea of ſelf-defence 
or neceſſity, a plea to which moſt of the Princes who have 
been at variance with their Subjects had ſome ſort of more 
or leſs diſtant claim, we ſhall look upon him as being perhaps 
the guilticſt Monarch that ever exiſted. . 
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ſeribed; fince each of theſe two Branches, ſeverally, is 
— with an annual power of diſbanding this ar- 
r nnn E „m M86 v1 1 
There is another eircumſtance, which, abſtractedly of 
all others, makes it evident that the executive authority 
of the Crown is not ſupported by the army: I mean the 
very ſingular ſubjettion in which the military is kept in 
regard to the civil power in this Country. 
In ͤ a Country where the governing authority in the 
State is ſupported by the army, the military profeſlion, 
who, in regard to the other profeſſions, have on their ſide 
the advantage of preſent force, being now moreover 
countenanced by tte law, immediately acquire, or rather 
aſſume, a general aſcendancy; and the Sovereign, far 
from wiſhing to diſcourage their claims, feels an inward 
happineſs in ſeeing that inſtrument on which he reſts his 
authority, additionally ſtrengthened by the reſpect of the 
People, and receiving a kind of legal ſanction from the 
general outward conſent. 1 
And not only the military profeſſion at large, but the 
individuals belonging to it, alſo claim perſonally a pre- emi- 
nence: chief Commanders, Officers, Soldiers or Janiſſa- 
ries, all claim, in their own ſpheres, ſome fort of excluſive 
privilege : and thele privileges, whether of an honorific, 
or of a more ſubſtanual kind, are violently aſſerted, and 
rendered grievous to the reſt of the Community, in pro- 
portion as-the ailittance of the miliary force is more ev1- 
clently neceſſary to, and more frequently employed by, 
the Government. 'lhelſe things cannot be otherwiſe. 


*The generality of the People have from early times been 
ſo little accuſtomed to ſee any diſplay of force uſed to influ» 
ence the debates of the Parliament, that the attempt made 
by Charles the Firſt to ſcize the five members, attended by a 
retinue of about two hundred Servants, was the actual ſpark 

that ſet in a blaze the heap of combultibles which the preced- 
ing conteſts had accumulated, The Parliament, from that 


fact, took a pretence to make military preparations in theij - 


turn; and then the Civil war began, 


* 


2 


OF ENGLAND. 325 


Now, if we look into the facts that take place in Eng- 
land, we ſhall find that a quite different order prevails 
from what is above deſcribed. All Courts of a military 
kind are under a conſtant ſubordination to the ordinary 
Courts of Law. Otlicers who have abuſed their private 
power, though only in regard to their own Soldiers, may 


be called to account before a Court of Common Law, 


and compelled io make proper ſatisfaction. Even any 
flagrant abuſe of authority committed by Members of 
Courts Martial, when fitting to judge their own people, 
and determine upon caſes of a bare military kind, makes 


them liable to the animadverſion of the civil judge *. 


A great number of inftances might be procuced to prove 
Nr 5 » - 5 2 Fad SD 2 -2y* 

the aboye-mentioned ſubjection of the Civil to the Military 
power. I ſhall introduce one which is particularly remark 3- 
ble : I meet with it 1n the periodical publications of the 
year 1745. | | . 


A Lieutenant of Marines, whoſe name was Frye, had been 
charged, while in the Weſt Indies, with contempt of orders, 
for having refuſed, when ordered by the Captain, to aſſiſt 
another Lieutenant in carrying another Officer priſoner 0:1 


board the Ship: the two Lieutenants wanted to have the 
Captain give the order in writing, For this Lieutenant Fre 


was tried at Jamaica by a Court Martial, and ſentenced to 
ſicteen years impriſonment, beſides being declared incapidbl: 
of ferving the King. He was brought home; and his caſe, 


after being laid before the Privy Council, appearing in a juſ- 


tifiable light, he was releaſed. Some time after he brought 
an action againſt Sir Chaloner Ogle, who had fat as Prefident 


to the above Court Martial, and had a verdict in his fevonr 


for one thouſand pounds damages (it was alſo proved that he 
had been kept fourteen months in the moſt ſevere confine- 
ment before he was brought to his Trial.) The Judge more- 
over informed him, that he was at liberty to bring his action 
againſt any of the Members of the ſaid Court Martial he 
could meet with. The following part of the affair is Rill 
more remarkable. 5 ii 1 
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THE. CONSTITUTION 
To the above fats concerning the pre-eminence of 


the. Civil over the Military Power at large, it is needleſs to 
add, that all es, Forameien by en of the milita- 


J 


Qi pon ar lication 3 by Lieptedons Fas FA Fon 
Wilks, pov ofp Chief Juſtice of the Common Pleas, iſſued his 
Writ againſt Admiral Mayne and Captain Rentone, , two. of 
the Perſons who had ſat in the above Court Martial, who 
happened to be at that time in England, and were Members 


of the Court Martial that was then ſitting. at Deptford, to 


determine on the affair between Admirals Matthews and 
Leſtack, of which Admiral Mayne was moreaver Preſident ; 
and they were arreſted immediately after the breaking up of 
the Court. The other Members reſented highl x 5 they 
thought the inſult ; they met twice on the fed ; and came 
to certain Refolutions, which the Judge Advocate wag direct. 
ed to deliver to the Board of Admiralty, in order to their be- 
ing laid before the King. In theſe reſolutions they demand- 


ed “ ſatisfaction for the high inſult on their Preſident, from 


all perſons how high ſoever in office, who have ſet on foot 
5 this, arreſt, or in any degree adviſed or promoted it: 


moreover complaining, that, by the ſaid arreſt, ** the de] 


5: diſcipline, and governnient of his Majeſty's armies by Sca 
© was diſſolved, and the Statute 13 Car, II. made null and 
„ void.“ | 
The altercations on that account laſted ſome monks. At 
length the Court Martial thought it neceſſary to ſubmit ; 
and they ſent to Lord Chief Juſtice, Willes, a letter Goned 
the ſeventeen Officers, Admirals and Commanders, who 
eompoſed i it, in which they acknowledged that ** the reſolui- 
70 .ons of the 16 and 21 May were unjuſt and unwarrantable, and 


c Pleas, for the indignity of ered to him and the Court.“ 

This letter Judge Willes read in the open Court, and di- 
rected the ſame to be regiſtered in the Remembrance Office, 
«.'ag à memorial to the preſent and future ages, that whoever 
*« ſet theriſelves above the Law, will, in the end, find themſelves 


«© milaktn.”? The letter from the Court Martial, deer 
with judge Willes's acceptation, were inſerted i in the next 
Gazettee, 15th November 1746. 
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ry profeſſion, in regard to individuals belonging to the 
ether claſſes of the People, are to be determined upon by 
the. Civit Judge. Any uſe they may make of their force, 
unleſs expreſsly applied to, and directed by, the Civil Ma- 
giſtrate, let the occaſion be what it may, makes them lia, 
ble to be convicted of murder for any life chat may have 
been loſt. Pleading the duties or cuſtoms of their pro- 
feſſion in extenuation of any offence, is a plea which the 
Judge will not ſo much as underſtand. Whenever - 
claimed by the Civil power, they muſt be delivered up 
immediately. Nor can it, in general, be ſaid, that the 
countenance ſhewn to the military profeſſion by the Ru. 
ling power in the State, has conſtantly been ſuch as to 
inſpire the bulk of the People with a difpoſition tamely 
to bear their acts of oppreſſion, or to-raiſe in Magiſtrates 
and Jaries any degree of prepoſſeſſion ſufficient to lead 
them always to determine with partiality in their favour *. 
The ſubjection of the Military to the Civil power, 
carried to that extent it is in England, is another cha- 
racteriſtic and diſtinctive circumftance in the ' Engliſh 
Government. Te 4, boar, Tc rg 
It is ſufficiently evident that a king does not look 
to his army for his ſupport, who takes fo little pains - 
to bribe and unite it to his intereſt. 
In general, if we conſider all the different circum- 


be Reader may ſee in the publications of the year 
1770, the elamour that was raiſed on account of a General 
7 in the army (Gen. Ganſell) having availed himſelf of the 
A 


vicinity of his Soldiers to prevent certain Sheriff's Officers 
from executing an arreſt upon his perſon, at Whitehall. It how - 
ever appeared that the General had done nothing more than 

put forth a few of his Men in order to perplex and aftoniſh. 
the Sheriff's Officers; and in the mean time he took an op- 
portunity for himſelf to ſlip out of the. way. The violent 
elamour we mention was no doubt owing to. the party ſpirit 

of the time; but it nevertheleſs ſhews what the notions of 
the bulk of the People were on the ſubject. 


_ 


experiment: He Andaugen 
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Nances i in "the Euglich Government, we mall find that 
the army cannot poſſibly procure td the Sovereign any 


permanent ſtrength, any ſtrength Upon which he can 
rely, and from it r the ſucceſs of any future and 
diſtant, meaſures. |. ._ 

The public notoriety TT the "Debates f in Parliament, 


induces all individuals, Soldiers as well as others, to 
pay ſome attention to political ſubjects: and the liber- 


ty of ſpeaking, printing and intriguing, being extend. 
ed to every order of the Nation by whom they are ſur. 
rounded, makes them liable to imbibe every notion 


that may be directly contrary to the views of that Pow | 


er which keeps them. 

he caſe. Would be ſtill worſe if the Sovereign was 
engaged i 10. a conteſt with a very numerous part of tlie 
Nation. The general concern would inereaſe in pro- 


portion to the vehemence of the Parliamentary De- 
bates: Individuals, in all the different claſſes of the 
Public, would try their eloquence, on the ſame ſubjeQs ; 
and this eloquence would be in great meaſure 


exerted, 
during ſuch intereſting times, in making converts of 
the Soldiery: theſe evils the Sovereign could not ob- 
viate, nor even know, till it ſhould be in every reſpect 
too late. A prince engaged i in the conteſt we ſuppoſe, 


would ſcarcely have completed his firſt preparations, 


—his, project would ſcarcely: be half ripe for execu- 


tion, before his army would be taken from him; And 

the more powerful this army might be, the more a- 

uate, ſeemingly, from its numbers, to the talk it 

is intended for, the more 58 8 it would be to the dan- 
r we mention 

Of this,” James the: Sog mode; 4. very remarkable 

entedihis army to the num- 


ber of thirty thoufand. Bur when the day finally 


came in which their ſupport” was to Have been uſeful 


to him, ſome deſerted to the enemy; others threu 
down their arms; and thoſe who continued to fland 
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together, ſhewed more inclination to be ſpeQators of, 
than agents in, the conteſt. In ſhort, he gave all over 
for loſt, without making any manner of trial of their 

— w vl ol 


*The army made loud rejoicings on the day of the acquit- 
tal of the Biſhop, even in the preſence of the King, who had 
urpoſely repaired to Hounſlow Heath on that day. He 
had not been able to bring a ſingle regiment to declare an a 
probation of his meaſures in regard to the Teſt and Pena] 
Statutes. The celebrated ballad, /ero lero lillibulero, which is 
reported to have had fuch an influence on the minds of the 
People at that time, and of which Biſhop Burnet ſays, ** ne- 
te ver perhaps ſo ſlight a thing had ſo great an gfed,“ origina- 
ted in the army : ** che <ohole army, and at laſt People both in 
« City and Country, <vere perpetually finging it.” 
To a King of England engaged in a proje& againſt public 
liberty, a numerous army, ready formed before hand, muſt, 
in the preſent ſituation of things, prove a very great impedi- 
ment; he cannot poſſibly give his attention to the proper ma- 
nagement of it: the leſs ſo, as his meaſures for that purpoſe 
muſt often be contradictory to thoſe he is to purſue with the 
reſt of the People. . : | 
If a King of England, wiſhing to ſet afide the preſent 
Conftitution, and to aſſimilate his power to that of the other 
| Sovereigns of Europe, was to do me the honour to conſult | 
; me as to the means of obtaining ſucceſs, I would recommend 
T to him, as his firſt preparatory ſtep, and before his real pro- 
1 ject is even ſuſpected, to diſband his army, keeping only a 
1 ſtrong guard, not exceeding twelve hundred men. This done, 
t he might, by means of the weight and advantages of his 


. I place, ſet himſelf about undermining ſuch conſtitutional laws 
as he diſlikes ; uſing as much temper as he can, that he may 
ls have the more time to proceed. And when at length thin 


ſhould be brought to a eriſis, then I would adviſe him to form 
another army, out of thoſe friends or claſs of People whom 
Ine turn and incidents of the preceding conteſts will have 

linked and riveted to his intereſt ; with this army he might 
2 I now take his chance; the reſt would depend on his general- 
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Fröm ll the Tacts before introduced, it is evident 


| it the power of the Crown, in England, bears upori 
Foundations that are quite peculiar to it, and that its 
fecurity and ftrength are obtained by means totally 


different from thoſe by which the ſame advantages are 


ſo incompletely procured, and fo deeply paid for in 


other Countries. 

It is without the aſſiſtance of an armed force that 
the Crown, in England, is able to manifeſt that fear- 
leſſneſs of Particular individuals, or whole elaſſes of 
them, with which it diſcharges its legal functions and 
cluties. It is without the aſſiſtance of an armed force 
it is able to counterbalance the extenſive and unre- 


ſtrained freedom of the People, it is able to exert that 


reſiſting ſtrength which conſtantly keeps increaſing i in 
a ſuperior proportion to the force hy which it is op- 
poſed, that ballaſting power by which, in the midſt 
of boiſterous winds and gales, it recovers and rights 


again the Veſſel of the State *. 


hip; and even in a great meaſi r on his bare reputation in 
that reſpect. 
This advice to the King of England I ſuppoſe: I would, 
however, conclude with obſerving to him, that his atuation 
is as ad vantageous to the full, as that of any King upon earth; 
and upon the whole, that all the advantages that can poſſibly 
ariſe from the ſucceſs of his plan, cannot make it worth his 
while to undertake it. en 

* There is a number of e ee in the. Engliſh Go- 
ve#nment which thoſe perſons who-wiſh for ſpeculative meli- 
orations, ſuch as Parliamentary reform, or other changes of a 
like kind, do not perhaps think of taking into conſideration, 
If ſo, they are, in their proceedings, i in danger of meddling 
with' a number of ſtrings, the exiſtence of which they do not 


ſufnea:;! While they only mean reformation and improve- 


ments, they are in danger of removing the Taliſman on which 


the uxiftence. of the Fabyic depends, or, like King Niſus's 
daughter, of cutting off the fatal hair with which the fate 
of the city 8 coucRted, 
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- 16.8 * the Civil OY BY its Office the -Crown, 
derives that ſtrength by which it ſuhdues even the Mi- 
litary power, and keeps it in a ſtate of ſubjection to 
the Laws, unexampled in any other Country. It is 
from an happy arrangement af things it derives that 
uninterrupted ſteadineſs, that indiviſible ſolidity, which. 
procures to the Subject both ſo certain a protection, 
and ſo extenſive a freedom. It is from the Nation it 
receives the force with which it governs the Nation, 
Its reſources are, accord, and not compulſion, — free ac- 
tion, and not fear,—and it continues to reign through 


the play, the ſtruggle, of the voluntary rain of thoſe 


who pay heilende to it“. 
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C:H A P. XVII. 


How far the Examples of Nations who have tft therr 
Libez ty, are applicable ta England, 


IVERY Government, thoſe Writers obſerve who 

have treated on theſe ſubjects, containing within 
elt the efficient cauſe of its ruin, a cauſe which is 
elleutially connected with thoſe very circumſtances that 
had produced its proſperity; the advantages attending 
the Engliſh Government cannot therefore, according 
to theſe Writers, rae at from that hidden defect 


* Many perſons; ſatisfied with ſeeing the elevation and up- 

per parts of a building, think it immaterial to give a look 
under ground, and notice the foundation. Thoſe Readers 
therefore Who chooſe, may conſider the long Chapter that 
has juſt been concluded, as a kind of foreign Moron 0 


parentheſis, i iQ the courſe of the Work. 


| 
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which i 1s ſecretly working its ruin; and M. de Monteſ- 


quieu, giving his opinion” both on the effect and the 


cauſe, ſays, the Feline Conftitution will lofe its liber- 
ty, e. will periſh : Have not Rome, Lacedæmon, and 
Catthiage: periſhed ? ? It will periſh when the Legil- 


«© Jative. power ſhall have become more corrupt than 


* the Executive. chun 


Though I do by no means pretend that any human 


eſlabliſument can eſcape. the fate to which we ſee eve. 


15 thing 1 in Nature is fubject, nor am ſo far prejudi- 
ced by the ſenſe I entertain of the great advantages 
of the Engliſh Government, as to reckon among them 

that of Eternity; 1 will however obſerve in general, 


that as it differs by its ſtructure and reſources from 


all thoſe with which Hiſtory makes us acquainted, ſo 


it cannot be ſaid to be liable to the ſame dangers. To 
judge of the one from the other, is to judge by analo- 


gy where no analogy is to be found; and my reſpe& 
for the author T have quoted will not hinder me from 


| ſaying, that his opinion has not the ſame weight with 
me on this occaſion, that it has on many others. 


Having neglected, as indeed all ſyſtematic Writers 


upon Politics have done, very attentively to inquire 


into the real foundations of Power, and of Government, 


among Mankind, the principles he lays down are not 
always fo clear, or even fo juſt, as we might have ex- 


peed from a Man of ſo true a genius. When he 
ſpeaks'of England, for inftance, his oblervations are 
much too general: and though he had frequent oppor- 
tunities of converſing with Men who had been per- 


ſonally concetned in the public affairs of this Country, 
and he had been himſelf an eye-witneſs of the opera- 
tions of the En liſh Government, yet, when he at- 


tempts to deſcribe” it, he rather tells us what he con- 


jectured than what he ſaw. 


The examples he quotes, and the caufes of aiffolu- 
tion which he aſhgns, particularly e confirm this obſerva- 
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tion. We = 4 SPAS of Rome, to 1 real of the one 
Which, having gradually, and as it were of itfelf, fal⸗ 
len to ruin, may afford matter for exact reaſoning, 
had no relation to that of Eng land. The Roman Peo- 
ple were not, in the latter ages of the Commonwealth, | 
a people of Citizens, but of Conquerors. Rome was 
not a State, but the head of a State. By the 1 immen- 
ſity of its conqueſts, it came in time to be in a man- 
ner only an acceſſory part, of its own Empire. Its 
power became ſo great, that, after having conferred it. 
it was at length no longer able to reſume it: and from 
that moment it became itſelf ſubjected to it, from the 
fame reaſon that the Provinces themſelves were ſo. 
The fall of Rome, therefore, was an event peculiar 
to its ſituation; and the change of manners which ac- 
celerated this fall, had alſo an effect which it could 
not haye had but in that ſame ſituation, Men who 
Had drawn to themſelves all the riches of the World, 
could no longer content themſelves with the ſupper of 
Fabricius, and the cottage of Cincinnatus. The Peo- 
ple, who were maſters of all the corn of Sicily and 
Africa, were no longer obliged to plunder their nei igh- 
. bours of theirs. All poſſible Enemies, beſides, being 
. exterminated, Rome, whoſe power was military, be- 


came to be no longer an army; and that was the era 
of her corruption; if, indeed, we ought to give that 


. .yame to. what was the inevitable gan hep of the 
nature of things. 
In a word, Rome, was deſtined to loſe her Liberty 
When ſhe loſt her Empire, and ſhe was deſtined. to 
loſe her Empire, whenever {be ſhould begin to enjoy it. 
But England forms a Society founded upon princi- 
ples abfolutely different. All libetty, and power, are 
not accumulated as it were on one point, Jo as to leave, 
every where elſe, only ſlavery and miſery, conſequent- 
ly only ſeeds of diviſion agd ſecret; animoſity, From 
the one end of the iſland to the other the fame laws 
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take-place, 'and the ſame Jntorafty prevail ; |; the whole 


Nation, beſides, equally concurs in the formation of 
the Government: no part, therefore, has cauſe to fear 
that the other parts will ſuddevly ſupply the neceſſary 
forces to deſtroy its libetty: and the whole have, of 
courſe, no occaſion for thoſe feroeious kinds of virtue 
which are indiſpenſably neceſſary to thoſe who, from 
the ſituation in which they have brought themſelves, 
are continually expoſed to ſuch dangers, and, after hav- 
ing invaded every thing, muſt abſtain from every thing, 

The ſituation of the People of England, therefore, 
eſſentially differs ſrom that of the People of Rome. 
The form of the' Engliſh Government does not differ 
lefs from that of the Roman Republic: and the great 
advantages it has over the latter for preſerving the li- 
berty of the People from ruin, have been deſcribed at 
length in the courſe of this Work. 

Thus, for inſtance; the total ruin of the Roman Re- 
public was principally brought about by the exorbi- 


tznt power to which ſeveral of its Citizens: were ſuc- 


ceſſively enabled to riſe. In the latter age of the Com- 
monwealth, thoſe Citizens went ſo far as to divide a- 
mong themſelves the dominions of the Republic, in 
much the fame manner as they might have done lands 
of their own. And to them others in a' ſhort time 
' ſucceeded; who not only did the fame, but who even 


proceeded to that degree'of tyrannical inſolence, as to 


make ceſſions to each other, by exprefs and formal 


compacts, of the lives of thouſands of their Fellow- 


citizens. But the great and conſtant authority and 


weight of the Crown, in England, prevent, in thir ve- 


ry beginning, as we have ſeen, all misfortunes of this 
kind; and the Reader eo agent what has been 
ſaid before on that ſmbjeQ. | 

At laſt the ruin of the Republic, as every one knows, 
Was completed. One of thoſe powerful Citizens we 
mention, in proceſs of tige {ound means to extermi- 
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nate all his competitors : he immediately. aſſumed to 
himſelf the whole power of the State; and eſtabliſhed 
for ever after an arbitrary Monarchy. But ſuch a ſud- 
den and violent eflabliſhment of a Monarchical power, 
with all the fatal conſequences that would reſult from 
ſuch an event, are calamities which cannot take place 
in England ; ; that ſame kind of power we ſee is al- 
ready in being; it is afcertained by fixed laws, and 
eſtabliſhed upon regular and well-known foundations. 
Nor is there any great danger that that power may, 
by means of thoſe legal prerogatives, it already poſſeti- 
es, ſuddenly aſſume others, and at_ laſt abs og make 
itſelf abſolute. The important privilege of granting 
fo the Crown its neceſſary ſupplies, we have before 
obferved, is veſted in the Nation: and how extenſive 
foever the prerogatives ef a King of England may. be, 
it conſtantly lies in the power of his People either to 
grant or deny him the means of exerciſing them. 
This right poſſeſſed by-the People of England, con- 
ſtitutes the great difference between them and all the 
other Nations that live under Monarchical Govern- 
ments. It likewife gives them a great advantage o- 
ver ſuch as are formed into Republican States, and 


confers, on them a means of influencing the conduct of 


the Government, not only more effequal, but allo 
(which is more in point to the ſubject of this Chapter) 
incomparably more laſting and fecure than thoſe re- 
ferved to the People in the States we mention. 

In thoſe States, the political rights which uſually 
fall to the ſhare of the People, are thoſe of voting in 
general Aſſemblies, either when laws are to be nd 
ed, or Magiſtates to be clected. But as the advanta- 


ges ariſing from theſe general rights of giving votes,” 


are never very clearly aſcertained by the generality of 
the People, ſo neither are the conſeguences attending 
particular forms or modes of giving theſe votes, gene- 


rally and completely underſtood. ne ey accordmgzly 


— 
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never entertain any ſtrong and conſtant, preference fot 
one method rather than another; and it hence always 3 
proves but too eaſy a thing in Republican States, ei- 
ther by infidious-propoſals made at particular times to 


the People, or by well contrived precedents; or other 


means, firſt to reduce their political privileges to mere 
ceremonies and forms, and at laſt en to aboliſh. 


them. - © * 


Thus, in the Roman Republic, the dy wehich.- 
was conſtantly in uſe for about one hundred and fifty 


years, of dividing the Citizens into Centuriæ when 


they gave their votes, reduced the right of the greater 


part of them, during that time, to little more than a 
ſhadow. After the mode of dividing them by Tribes 
had been introduced by the Tribunes, the bulk of the 


Citizens indeed were not, when it was uſed, under ſo 


great a diſadvantage as before; but yet the great-pri- 
vileges exerciſed by the Magiſtrates in all the public 
afſemblies, the power they aſſumed of moving the Ci- 
tizens out of one Tribe into another, and a number of 
othet circumflances, continued to render the rights of 


the Citizens more and more ineffeQual ; and in” fact. 


we. do not find that, when thoſe rights were at laſt 


entirely taken from them, they expreſſed any very 


great degree of diſcontent. 

In Sweden (the former Government of which par- 
took much of the Republican form) the right allotted 
to the People in the Government, was that of ſending 
Deputies to the General States of the Kingdom, who 
were to give their votes on the reſolutions that were 


to be taken in that Aſſembly. But the privilege of 


the People of ſending ſuch Deputies was, in the firſt 
place, greatly dimmiſned by ſeveral eſſential diſadvan- 
tages under which theſe Deputies were placed with 
reſpect to the Body, or Order, of the Nobles. Ihe 
ſame privilege of the People was farther leſſened by 


their Deputies being deprived of the right of. freely 


| 
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lsying their different propoſals before the States, for 
their aſſent or difſent, and attributing the excluſive 
_ Tiglit of framing ſuch propoſals, to a private Aſſembly 
which was called the Secret Committee. Again, the 
right allowed to the Order of the Nobles, of having I 
2 number of Members in this Secret Committee, dou- | 
ble to that of all the other Orders taken togetheerr,r 
rendered the rights of the People ſtill more ineffectual. if 
At the laſt Revolution thoſe rights we mention have il 
been in a manner taken from the People; and they 1 
do not ſeem to have made any great efforts to pre- i} 
.. ⁰˙ AA ll 
- «Bittthe ſituation of affairs in England is totally differ. 
ent from that which we have juſt deſcribed. The poli- 
tical rights of the People are inſeparably connected with 
the right of Property—with a right which it is as difficult 
to invalidate by artifice, as it is dangerous to attack by 
force, and which we ſee that the moſt arbitrary Kings, 
in the full career of their power, have never offered to 
violate; without the greateſt precautions. A King of 
England who would enſlave his People, muſt begin with 
doing, for his firſt act, what all other Kings reſerve for 
the laſt; and he cannot aitempt to deprive his Subjects of 
their political privileges, without declaring war againſt 
the whole Nation at the ſame time, and attacking every 
individual at once in his moſt permanent and beſt under- 
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r a CE: 792 : 
And that means poſſeſſed by the People of England, 
of influencing the conduR of the Government, is not on- 
ly in a manner fecure againſt any danger of being taken 
ies W | F | 
I might have produced examples of a number of Repub- 
ſican States in which the People have been brought, at one 
time or other, to ſubmit to the loſs of their political privi- 
leges. In the, Venetian Republic, for inſtance, the right, 
now excluſively” veited in a certain number of families, of 
- © I cnaCting laws, and electing the Doge and other Magiſtrates, 
| was originally veſted.in the whole People. 
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/ 
from them: it is moreover attended with another advan. 
tage of . importance ; which is that of confer. 
ring naturally, and as it were necellarily, on thoſe to 
whom they truſt the care of their intereſts, the great pri. 
vilege we have before deſcribed, of debating among them. 
felves whatever queſtions they think conducive to the 
ood of their Conſtituents, and of framing whatever bills 
they think proper, and in what terms. they chooſe. 
I This privilege of ſtarting new ſubjetts for deliberation, 
and, in ſhort, of propounding in the buſineſs of legiſlation, 
which, in England, is allotted to the Repreſentatives of 
the People, ſets another capital difference between the 
Engliſh Conſtitution, and the government of other free 
States, whether limited Monarchies or Commonwealths, 
and prevents that which, in thoſe State“, proves a moſt 


effeftual means of ſubverting the laws favourable to pub. 


lie liberty: I mean the undermining of theſe laws by the 
precedents and artful practices of thoſe who are inveſted 
with the Executive Power in the Government. 

In the States we mention, the adzve ſhare, or the bu- 
ſineſs of propounding, in iegiſlation, being ever allotted 
to thoſe perſons who are inveſted with the Executive au- 
thority, they not only poſſeſs a general power, by means 
of iflfoneand well-timed propoſals made to the Peo- 
ple, of getting thoſe Jaws repealed which ſet bounds to 
their authority; but when they do not chooſe openly to 
diſcover their wiſhes in that reſpect, or perhaps even fear 
to fail in the attempt, they have another reſource, which, 
though flower in its operation, is not leſs effectual in the 
iſſue. They neglect to execute thoſe laws which they 
diſlike, or deny the benefit of them to the ſeparate ſtrag- 
gling individuals who claim them, and in ſhort introduce 
practices that are directly derogatory to them. Theſe 
practiſes in a courſe of time become reſpectable Uſe. 
and at length obtain the force of Laus. 

The People, even where they are allowed a ſhare in 
legiſlation, being ever paſſrve in the exerciſe of it, have 
no opportunities of framing new proviſions by which 
to remove theſe ſpurious. practices or regulations, and 


of the Citizens, in ſuch a ſtate of things, is either to 


be perpetually cavilling, or openly to oppoſe : and al- 
ways exerting themſelves, either too ſoon, or too late, 


they cannot come forth to defend their liberty, with- 


out euren the ohavgey” ares of Giſaffection, or of 
rebellion. © . | 

And while the whole claſs of politicians, who are 
conſtantly alluding to the uſual forms of limited Go- 
vernments, agree in deciding that freedom, when once 
loſt, cannot be recovered*, it happens that the max- 
im, principiis obſta, which they look upon as the ſafe- 
guard of liberty, and which they accordingly never 
ceaſe to recommend, beſides its requiring a degree of 
watchfulneſs incompatible with the fituation of the 
People, is in a manner impracticable. 

But the operation of preferring grievances, which 
in other Governments is a conſtant fore-runner of pub- 
lic commotions, and that of framing new law reme- 
dies, which is ſo jealouſly ſecured to the Ruling pow- 
er of the State, are, in England, the conſtitutional and 
appropriated offices of the Repreſentatives of the People. 

How long ſoever the People may have remained in 
a ſtate of ſupineneſs as to their moſt valuable intereſts, 
whatever may have been the negleQ and even the er- 
rors of their Repreſentatives, the inſtant the latter 


come either to ſee theſe errors, or to have a ſenſe of 


their-duty, they proceed, by means of the privilege we 
mention, to ſet aſide thoſe abuſes or practices which, 
during the preceding years, had become- to hold the 
place of the laws. To how law ſoever an eſtate pub- 
He liberty may happen to be redyced, they take it 
where they find it, lead it back through the ſame path, 
and to the ſame point, from which it had been compel- 


* « Ye free Nations, remember this maxim : Freedom 
may be acquned, but cannot he recovered.” Rouſſear's 


Rocial Compact, Chap. VIII. 
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led to retreat; and the ruling power, whatever its u- 
ſurpations may have been, how far ſoever it may have 
overflowed its e is ever OR back to its old 
limits, 9 8122 342 

- >To the exertions of the. privilege we mention, were 
owing: the frequent confirmations and elucidations of 
the Great Charter that took place in different reigns. 
By means of the ſame privilege the Ac was repealed, 
without public commotion, which had enacted that the 


King's proclamation ſhould have the force of law: by 


this Act public liberty ſeemed to be irretrievably loſt ; 


and the Parliament who. paſſed it, ſeemed to have done | 
what the Daniſh Nation did about a century: after- 


wards. The ſame privilege procured the peaceable 
abolition: of the Court of Star-Chamber : à Court 
which, though in itſelf illegal, had grown to be fo 
reſpected through the length of time it had been ſuf- 
fered to exiſt, that it ſeemed to have for ever ſixed 
and riveted the unlawful authority it conferred on 
the Crown. By the ſame means the power was ſet 
alide which the Privy Council had aſſumed, of impri- 
Toning the Subject without. admitting to bail, and even 
mentioning any cauſe : this power was in the firſt in- 
{tance declared illegal by the Petition of Right ; and 
the attempts of both the Crown and the Judges to in- 
validate this declaration by introducing, or maintain- 
ing, practices that were derogatory to it, were as oſten 
obviated, in a peaceable manner, by freſh declarations, 
and, in the end, by the celebrated Elabeas Corpus Ack“ 


The caſe of the General Warrants, may alſo be menti- 
oned as an inſtance. The ifſuing of ſuch Warrants, with 
*the' name of the perſon to be arreſted left blank, was a prac- 
tice that had been followed 1 in the Secretaries of State's office 
for above fi! Ixty years. In a Government differently conſti- 
tuted, that is, in a Government in which the Magiſtrates, 
or Executive Power, ſhould have been poſſeſſed of the Key 


of Legiſlation, it is difficult to ſay how the conteſt might 


have been terminated ; theſe Magiſtrates would have been 


Ard 1 ſhall take this opportunity to make the 


Reader obſerve, in general, how the different parts of 


the Engliſh Government mutually aſſiſt and ſupport 
each other. It is becauſe the whole executive autho- 
rity in the State is veſted in the Crown, that the Peo. 
ple may without danger delegate the care of their li- 
berty to Repreſentatives :—it is becauſe they ſhare in 
the Government only through theſe Repreſentatives, 
that they are enabled to poſſeſs the great advantage 
ariſing from framing and propoſing new laws: but for 


this purpoſe, it is again abſolutely neceſſary that the 


Crown, that is to ſay, a Veto of e Power, 
ſhould exiſt in the State. 

It is, on the other hand, becauſe the balance of the 
People i is placed in the right of granting to the Crown 
its neceſſary ſupplies, that the latter may, without 
danger, be intruſted with the great authority we men- 
tion; and that the right, for inſtance, which is veſted 
in it of judging of the proper time for calling and diſ- 
folving Parliaments: (a ri ight abſolutely neceflary to its 
preſervation) may exiſt without producing, 2p/o facto, 
the ruin of publie Liberty. The moſt ſingular Go- 
vernment upon Earth, and which has carried fartheſt 
the liberty of the individual, was in danger of total 
deſt rud ion, when Bartholomew Columbus was on his 


paſſage to England, to teach Henry the Seventh che 
Way: to Mexico and Peru“ ä 


but indifferently inclined to ne and bring forth a l 
tion by which to abiidge their aſſumed authe; ity. lo the 
Republic of Geneva, the Magiſtracy, inftcad of reſcinding 
the judgment againſt M. Rouſſeau, of which the Citizens 
complained, choſe. rather openly to avow the maxim, that 
ſtanding Uſes were valid derogations to the written Law, 


and a 40 to ſuperſede it. This rendered the Hour more 
violent than before. 


As affairs are ſituated in England, the diflolution of 
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As à concluſion of this ſubject (which might open 
a field for ſpeculations without end,) I ſhall take no- 


tice of an advantage peeuliar to the Engliſh Govern- 


ment, and which, more than any other we could men- 
tion muſt contribute to its duration. All the politi- 
cal paſſions of Mankind, if we attend to it, are ſatiſ- 
fied add provided for in the Engliſn Government; and 
Whether we look at the Monarchieal, or the Ariſto. 
eratical, or the Democratical part of it, we find all 
thofe powers already ſettled in it in a regular manner, 
Which have an unavoidable tendency to ariſe at one 
time or other in all human Societies. 

If we could for an inſtant ſuppoſe that the Enęliſt 
ſorm of Government, inſtead of having been the effect 
of a lueky concurrence of fortunate circumſtances, 
had been eſtabliſhed from a ſettled plan by a Man who 
had diſcgvered, beforehand and by. reaſoning, all thoſe 
advantages reſulting from ut which we now perceive 
from experience, and had undertaken to point them 
out to other men capable of judging of what he ſaid 
to them, the following is, moſt likely, the manner in 
which he would have expreſſed himfelf, 

Nothing is more chimerical, he would have ſaid, 
than a ſtate either of total equality; or total liberty, 
5 amongſt Mankind. In all ſocieties of men, ſome P 
er will neceſſarily ariſe. This power, after gradually 
becoming confined to a ſmaller number of perſons, 
* will, by a like neceſſity, at laſt fall into the hands 
* of a ſingle Leader: and theſe two effects (of which 


you may ſee conſtant examples in Hiſtory) arifing 


* from the ambition of the one part of Mankind, and 
from the various affections and Rn of the other, 
© ate abſolutely unavoidable. 


» Let. us, therefore, admit this eel at once, dne it 


W on the Sort of the Crown, i is no more chan an ap- 


peal either to the People themſelres, or to another Parliament. 
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is impoſſible to avoid it. Let us, of ourſelves; eſta- 
bliſh a Chief among us, fince we muſt, ſome time 
or other, ſubmit to one: we ſhall by this means ef- 
fectually prevent the conflicts that would ariſe a- 
mong the competitors for that ſtation. But let us, 
above all, eſtabliſn him ſingle; leſt, after ſucceſlively 
raiſing himſelf on the ruins of his Rivals; he ſhould 
finally eſtabliſh himſelf whether we will or not, and 
through a train of the moſt diſadvantageous incidents. 


* Let us even give him every thing we can poſhbly 


give without endangering our ſecurity. Let us call 


him our Sovereign; let us make him conſider the 
State as being his own patrimony ; let us grant him, 


in thort, ſuch perſonal privileges as none of us can 
ever hope to rival him in, and we ſhall find thoſe 


things which we were at firſt inclined to conſider as 
a great evil, will be in reality a ſource of advantages 


to the Community, We ſhall be the better able to 


ſet bounds to that Power which we ſhall have thus 
: aſcertained and fixed in one place. We ſhall have 
the more intereſted the Man whom we ſhall have 


put in poſſeſſion of ſo many advantages, in the faith- 
ful diſcharge of his duty. And we ſhall have thus 
procured for each of us, a powerful protector, at 
home, and for the whole Community, a defender 


againſt foreign enemies, ſuperior to all poſſible 
temptation of betraying his Country. 


* You may alſo have obſerved (he would continue, ) 
that in all States, there naturally ariſes around the 


perſon, or perſons, who are inveſted with the public 
power, a claſs of Men, who, without having an 
actual ſhare in that power, yet partake of its luſtte: 


who, pretending to be diſtinguiſhed from the reſt of 
the Community, do, from that very circumftance, 
become diſtinguiſhed from it: and this diſtinction, 
though only matter of opinion, and at firſt thas ſur- 
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5 Foce ly obtained, yet may become i in time the 
* ſource of very grievous effed s. 
Let us therefore regulate this evil A we can- 


i not entirely prevent. Let us eſtabliſh this claſs of 


Men who would otherwiſe grow up among, us with. 
© out. our. knowledge, and gradually acquire the molt 
« pernicious privileges. Let us grant them diſtinctions 

that are viſible and clearly aſcertained: their nature 
will, by this means, be the better underſtood, ard 
they will of courſe be much leſs likely to become 
dangerous. By this means, alſo, . we ſhalt preclude 
all other perſons from the hopes of uſurping them. 

As to pretend to diſtinctions can thenceforward be 
no longer a title to obtain them, every one who ſhall 
not he expreſsly included-in their number, muſt con- 
tinue to confeſs himſelf one of the People; and juſt 
as we ſaid before, let us chooſe outſelves one Mafter 


LL 


* 0 a «a &SS 2 - La . 04 


that we may not have fifty, ſo let us again ſay here, 
let us eſtabliſh three hundred Lords, that we may : 


got have ten thouſand Nobles. 


_ © Beſides, our pride will better reconcile itſelf ton 


* ſuperiority which it will no longer think of diſput- 
ing. Nay, as they will themſelves ſee us to be be- 
* forchand in acknowledging it, they will think them- 
* ſelves under no neceſſity of being inſolent to furniſh 
us a proof of it. Secure as to their privileges, all 
3 violent meaſures on their part for maintaining, and 
at laſt perhaps extending them, will be prevented : 

they will e together with any degree 


* of vehemence, but when they really have | cauſe to 


think themſelves in danger; and by having made 

them indiſputably great Men, we ſhall have a chance 

* of 10 ſeeing t them behave like modeſt and virtuous 
92 ens. 

In fine, by being united in a regular Aſſembly, 

, they will form an intermediate Body in the State, 

F that 1 is to ſay, a very uſeful part of the Government. 


t Tt is alſn neceſſary, our Lawgiver would farther 
* add, that We, the People, ſhould have an influence up- 
gon Government: it is neceſſary for our own ſecurity ; 


iĩt is no leſs neceſſary for the ſecurity of the Government 
-* 1tſelf. But experience muſt have taught you, at the ſame 


time, that a great body of Men cannot act, without be- 


ing, though they are not aware of it, the inſtrumenis 


* of the deſigns of a ſmall number of perſons ; and that 
the power of the People is never any thing but the-pow- 
* er of a few Leaders, who (though it may be impoſſible 
* to tell When or how) have found means to ſecure to 
* themſelves the direction of its exerciſe. 10 et 

© Let us, therefore, be alſo before-hand with this other 
« inconvetiience.” Let us effect openly what would, other- 
* wiſe, take place in ſecret. Let us intruſt our power, 
* before it be taken from us by addreſs. Thoſe whom we 


* ſhall have expreſsly made the depoſitaries of it, being 
_ * freed from any anxious care about ſupporting them- 


* ſelves, will have no object but to render it uſeful⸗ 


They will ſtand in awe of us the more, becauſe they will 


* know that they have not impoſed upon us; and inſtead 


of a ſmall] number of Leaders, who would * they 


* derive their whole importance from their own dexterity, 


* we ſhall have expreſs and acknowledged Repreſenta- 


tives, who will be accountable to us, for the evils of 
the State. 


* But above all, by forming our Government with a | 
* {mall number of perſons, we ſhall prevent any diſorder 


that may take place in it, from ever becoming danger- 


* ouſly extenſive. Nay more, we ſhall render ſt capable 


' of ineſtimable combinations and reſources, which would 


' be. utterly impoſſible in that Government of all, which 


never can be any thing but uproar and confuſion. 
In ſhort, by exprelsly diveſting ourſelves of a power 


' of which we ſhould, at beſt, have only an apparent 


* enjoyment, we ſhall be entitled to make conditions for 
' ourſelves : we will inſiſt _ our liberty be augmented ; 
* 


* * 
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* we will, bone all, rgſerve io ourſelves the right of 
e watching and cenſuring that adminiſtration which will 
© have been eſtabliſhed by our own conſent. We ſhall 
* the better ſee its faults, becauſe we ſhall be only Spetta- 

tors of it; we ſhall correct them the beiter, becauſe we 


- *© ſhall not have perſonally concurred in its operations“. 


The Engliſh Conſtitution being founded upon ſuch 
principles as thoſe we have juſt deſcribed, no true com- 


pariſon can be made between it, and the Governments of 


any other States: and ſince it evidently aſſures, not only 


the liberty, but the general ſatisfaction in all reſpetts, of 


thoſe who are ſubject to it, in a much greater degree than 
any other: Government ever did, this conſideration alone 
affords ſufficient ground to conclude, without looking 


further, that it is alſo more likely to be preſerved from 


ruin. 
And indeed we may obſerve the remarkable manner in 
6 it has been maintained in the midſt of ſuch general 


commotions as ſeemed unavoidably.to prepare its deftruc- 
tion. It roſe again, we ſee, after the wars between Henry 
the Third and his Barons: after the uſurpation of Henry 


the Fourth: and after the long and bloody contentions 
between the Houſes of York and Lancaſter. Nay, though 
totally deſtroyed in appearance after the fall of Charles 
the Firſt, and though the greateſt efforts had been made 
to eſtabliſh another form of government in its ſtead, yet, 
no ſooner was Charles the Second called over, than the 


Conſtitution was de elde upon all its ancient foun- 


dations. 


* He might have added, As we will not ſeek to coun- 
c teract nature, but rather to follow it, we ſhall be able to pre- 
* cure ourſelves a mild Legiſlation, Let us not be without 
„ cauſe afraid of the power of one Man; we ſhall have no 
tt need either of a Tarpeian Rock, or of, a Council of Tea. 
Having expreſsly allowed to the People a liberty to inquire 


into the conduct of Government, and to endeavour to cor- 
rect it, we ſhall need Senner State-priſons, nor ſecret In- 


*% formers.” 
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However, as what has not happened at one time may 


happen at another, future Revolutions (events which no 
form of Government can totally prevent) may perhaps 
end in a different manner from that in which paſt ones 
have been terminated. New combinations may poſſibly 


take place among the then ruling Powers of the State, 


of ſuch a nature as to prevent the Conſtitution, when 


peace ſhall be reſtored to the Nation, from ſettling again 


upon 1ts ancient and genuine foundations ; and it would 
certainly be a very bold aſſertion to decide. that both the 
outward form, and the true ſpirit of the Engliſh Govern- 
ment, would again be preſerved from deſtruction, if the 
lame dangers to which they have in former times been 
We thoutd ; again happen to take place. 

ay, ſuch fatal changes as thoſe we mention may 
be introduced even in quiet times, or, at leaſt, by 
means in appearance peaceable and conſtitutional. Ad. 
vantages, for inſtance, may be taken by particular fac- 
tions, either of the feeble temper, or of the miſcon- 
duct, of ſome future King, Temporary prepoſſeſſions 
of the People may be made uſe of, to make them con- 
cur in doing what will prove afterwards the ruin of 
their own liberty. Plans of apparent improvement 
in the Conſtitution, forwarded by Men who, though 
with good intentions, ſhall proceed without a due 
knowledge of the true principles and foundations of 
Government, may produce effects quite contrary to 
thoſe which were deſigned, and in reality prepare its 
ruin *, The Crown, on the other hand, may, by the 


* Inſtead of looking for the prineip! es of Politics in their 
true ſources, that 15 to "ay, i in the nature of the affections of 
Mankind, aud of thofe ſecret ties by which they are united 
together in a ſtate of Society, Men have treated that ſci- 
ence in the ſame manner as they did natural Philoſophy in 
the times of Ariſtotle, continually recurring to occult cauſ- 
es, and principles, from which no uſeful conſequence could 
be drawn. Thus, in order to ground particular afertions, 
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acquiſition of foreign dominions, acquire a fatal inde- 

pendency on the People; and if, without enterin 

into any farther particulars on this ſubject, i 
l were required to point out the principal events which 
would, if they were ever to happen, prove immedi- 
ately the ruin of the Engliſh Government, I would 
ſay,— The Engliſſi Government will be no more, ei- 
| ther when the Crown ſhall become independent on 
the Nation for its ſupplies, or when the Repreſenta- 


- — —— — _ 
* * 


tives of the People ſhall begin to ſhare in the Execu- 
F Tcl 1-37 on Giants C1001 Doh - 
cart An beiden 2 e ee e I'S" Wet 
chey have much uſed the word Conſtitutien, in a perſonal 
ſenſe, the Conſtitution loves, the Cogſtuution forbids, and the 
like. At other times they have had recourſe to Luxury, in 
| order to explain certain events; and at others, to a flill more 
l occult cauſe, which they have called Corruption; and abun- 
þ dance of compariſons drawn from the human Body, have 
been alſo uſed for the ſame purpoſes : continued inſtances” of 
ſuch defective arguments and conſiderations occur in the 
Works of M. de MMonteſquieu ; though a man of ſo much ge- 


nius, and from whoſe writings ſo much information is never- 

theleſs to be derived. Nor is it only the obſcurity of the 

writings of Politicians, and the impoſſibility of applying i 

their ſpeculative Doctrines to practical uſes, which prove ] 

that ſome peculiar and uncommon difficulties lie in the way \ 

of the inveſtigation of political truths ; but the remarkable ; 

perplexity which men in Generel, even the ableſt, labour ; 

under, when they attempt to deſcant and argue upon abſtract 1 

queſtions in politics, alſo juliifies this obſervation, and proves R 

that the true firſt principles of this ſcience, whatever they | | 

are, lie deep both in the human feelings, and underſtanding, : 

| ** And if at any time, any dangerous changes were to N 
take place in the Engliſh: Conſtitution, the pernicious ten- A, 
dericy of which the People were not able at firſt to diſcover, te 

| reſtrictions on the Liberty of the Preſs, and on the Power of g 
| Juries, will give them the firſt information. ſa 
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A few additional thoughts, on the attempts ehat « at els 


ticular times may be made to abridge the power of 


the Grown, and ſome of the dangers by which ſuch 


attempts may be attended. 


HE power of the em! is ſupported by deeper, 


and more numerous, roots, than the generality 


of people are aware of, as has been obſerved in a form- 


er Chapter; and there is no cauſe anxiouſſy to fear 
that the wreſting any capital branch of its prerogative, . 


may be effected, in common peaceable times, by the 
mere theoretical ſpeculations of Politicians. However, 
it is not equally impradicable that ſome event of the 


kind we mention may be brought about through a 


conjunction of ſeveral circumſtances, Advantage may, 
in the firſt place, be taken of the minority, or even al. 
ſo the inexpèrience or the errors, of the perſon inveſt. 
ed with the kingly authority. Of this remarkable 
inſtance happened under the reign of King George the 
Firſt, while that bill, 'by which the number of Peers 
was in future to be limited to a certain number, was 
under confideration in the Houſe of Commons, to 


whom it had been ſent from that of the Lords, where 


it had been paſſed. S0 unacquainted was the King at 
that time with his own intereſt, and with the conſti- 
tution of that Government over which he was come 
to preſide, that, having been perſuaded by that party 
who wiſhed ſucceſs to the Bill, that the objection made 
againſt it by the Houſe of Commons, was only owing 
to an opinion they entertained of the Bill being diſa; 
greeable to him, he was prevailed upon to fend a meſ⸗ 


ſage to them, to let them know that ſuch an opinion 


Was ill- grounded, and that ſhould the Bill paſs 1 in their 
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Houſe, it would meet with his aſſent *, Conſidering 


the prodigious importance of the conſequences of ſuch 
a Bill, the fact is certainly very remarkable +. 

| With thoſe perſonal diſadvantages under which the 
Sovereign, may lie for defending his authority, other 
cauſes, or diſßculty may” concur :—ſuch as popular diſ- 


contents of long continuance in regard to certain par- 


ticular 2buſes of influence or authority. 'The genera- 
lity of the Public, bent, at that time, both upon re- 
medying the abuſes that are complained of, and pre 

venting the like from taking place in future, will Per- 


haps wiſh to ſee that branch of the prerogative which 


gave riſe. to them, taken from the Crown : a general 
diſpoſition-to applaud ſuch a meaſure, if eſfected, will 
be manifeſted from all quarters; and at the ſame time 
Men may not be aware that-the only material conſe- 

quence that may ariſe from depriving the Crown of 
that branch of power which has cauſed the public 
complaints, will perhaps be the having tranſpoſed that 
branch of power from its former {cat to another, aud 
having truſted it to new hands, which will be ſtill 


more likely to abuſe it than thoſe in which it was 


formerly lodged. 
In general, it may be laid down as a maxim, that 


Power, under any ſorm of Government, muſt exiſt and 
be truſted ſomewhere. If the Conſtitution: .does not 
admit of a King, the governing authority is lodged in 
the hands of Magiſtrates. If the Government, at the 
fame time it is a limited one, bears a Monarchical 
form, thoſe ſhares of power that are retrenched from 
the King's prerogative, moſt likely continue to ſubſiſt, 


and are veſted in a Senate, or Aſſembly of great ! Men, 


- under ſome other name of the like kind. © 


* 8 the Holle ion of Parliamentary Debates ; I do not 


remember exactly what. Volume. 
+ This Bill has been mentioned in dhe preceding part of 


this work, 
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Thus, in the Kingdom of Sweden, which, having 
been a limited Monarchy, may ſupply examples very 
applicable to the Government of this Country, we find 


that the power of convoking the General States (or 


Parliament) of that Kingdom, had been taken from 


the Crown; but at the ſame time we alſo find that the 


Swediſh Senators had inveited themſelves wirh that 
ellential branch of power which the Crown had loſt. — 
I mean here to ſpeak of the Government of Sweden 
as it ſtood before the laſt revolution. 

The power of the Swediſh King to confer offices ed 


employments, had been alſo very much abridged. But 


what was wanting to the power of the King, the Senate 


enjoyed : it had the nomination of three perſons for eve- 
Ty vacant office, out of whom the King Was tO choole 


one. 
The King of Sweden had but a de power in re- 


gard to pardoning offenders; but the Senate likewiſe pol- 


ſeſſed what was wanting to that branch of its preropative; 


and it appointed two perſons, without the conſent of 
whom 'the King could not remit the ponent of any 


offence. 
The King of England has an excluſive power 1n regard 


do foreign affairs, war, peace, treaties ;—in all that re- 
lates to military affairs ; he has the diſpoſal of the exilt- 


ing army, of the fleet, Sc. The King of Sweden had 
no ſuch extenſive powers; but they nevertheleſs exiſted; 
every thing relating to the above-mentioned objects was 


 tranſafted in the Alſembly of the Senate; the majority 


decided ; the King was obliged to ſubmit to it; and his 


only privilege conſiſted in his vote being acccounted 
two“. 


* The Swediſh Senate was uſually compoſed of ſixteen 
Members. In regard to affairs of ſmaller moment, they 
formed themſclves into two divifions; in either of thele, 
when they did ſit, the preſence of ſeven Members was re- 
quired for the effeQual nin of buſinels: in affairs of 
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If we purſue farther our inquiry on the ſubject, we 
ſhall find that the King of Sweden could not raiſe whont' 
he pleaſed to the office of Senator, as the King of Eng- 
land can, in regard to the office of member of the Privy 
Council; but the Swediſh States, in the Aſſembly of 
whom the Nobility enjoyed moſt capital advantages poſ- 
ſeſſed a ſhare of the power we mention, in conjunction 
wich the King; and in caſes of vacancies in the Senate, 


they eletted three perſons, out of whom the King was to 


return one. . 1 5 3 
The King of England may, at all times, deprive his 
Miniſters of their employments. The King of Sweden 
could remove no man from his office; but the States en- 
joyed the power that had been denied to the King; and 
they might deprive of their places both the Senators, and 
thoſe perſons in general who had a ſhare in the Admi- 
nitration. ET VV 
The King of England has the power of diſſolving, or 
keeping aſſembled as long as he pleaſes, his Parliament. 
The King of Sweden had not that Power; but the State 
might, of themſelves, prolong their duration as they 
thought proper. . 
Thoſe perſons who think that the prerogative of a King 


importance, the Aſſembly was formed of the whole Senate; 
and the preſence of ten Members was required to give force 
to the reſolutions, When the King could not, or would 


not, take his ſeat, the Senate proceeded nevertheleſs, and the 


majority continued to be equally deciſive. 


As the Royal Seal was neceſſary for putting in execution 


the reſolutions of the Senate, King Adolphus Frederick, fa- 
ther to the preſent King, tried, by refufing to lend the ſame, 


to procure that power which he had not hy his ſuffrage, and 


to ſtop the proceedings of the Senate. Great debates, in 


conſequence of that pretenſion, aroſe, and continued for a 


while ; but, at laſt, in the year 1756, the King was over- 
ruled by the Senate, who ordered a ſeal to be made, that was 
named the King's Seal, which they affixed to their official 
reſolutions, when the King refuſed to lend his own. 


| eannot be too much abridged, and that power loſes all its 
influence on the diſpoſitions and views of thoſe who poſ- 


ſeſs it, according to the kind of name uſed to expreſs. 


thoſe offices by which it is conferred, may be ſatisfied, 


no doubt, to behold thoſe branches of power that were 
taken from a King, diſtributed to ſeveral bodies, and 


ſhared in by the Repreſentatives of the People: but thoſe. 
who think that Power, when parcelled and diffuſed, is 
never fo well repreſſed and regulated as when it is confin- 
ed to a ſole indiviſible ſeat, that keeps the Nation united 
and awake;>=thoſe who know that, names by no means 


altering the intrinſic nature of things, the Repreſentatives. 


of the People, as ſoon as they are veſted with independent 


authority, become 1% facto its Maſters, —thoſe perſons; 


I ſay, will not think it a very happy A Kee in the form-. 
er Conſlitution of Sweden, to have deprived the King of 


prerogatives formerly attached to his office in order to veſt- . 


the ſame either in a Senate, or in the Deputies of the Peo- 
ple; and thus to have truſted with a ſhare in the exerciſe 


of the public power, thoſe very Men whoſe Conſtitutional 


_ office ſhould have been to watch and reſtrain it. 
To the indiviſibility of the governing authority in Eng- 
land, the community of intereſt which takes place among 


all orders of Men, is owing; and from this community 


of intereſt riſes, as a neceſſary conſequence, the liberty 


enjoyed by all ranks of ſubjects. This obſervation bas 


been infiſted upon at length in the courſe of this Work: 


The ſhorteſt reflection on the frame of the human heart 
ſuffices to convince us of its truth, and at the ſame time 


manifeſts the danger that would reſult from making any 
changes in the form of the exiſting Government by which 


this general community of intereſt might be leſſened, — 


unleſs we are at the ſame time alſo determined to believe, 


cat partial Nature forms men in this Iſland, of quite 
other ſtuff than the ſelfiſh and ambitious one of which | 


* 


ſhe ever made them in other Countries“. 


* Yuca regulations as may capitally affect, through their 


conſequences, the equipoiſe of a Government, may be 
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But paſt experience does not by any means allow us 
to entertain ſo pleaſing an opinion. The peruſal of the 
Hiſtory of this Country will ſhew us, that the care of us 
Legiſlators for the welfare of the ſubje&, always kept 


brought about, even though the promoters themſelves of 
thoſe regulations are not aware of their tendency. At the 
ſame time the bill was paſſed in the laſt century, by which 
it was enacted that the Crown ſhould give up its prerogative 
of diſſolving the Parliament then fitting, the generabty of 
People had no thought of the ealamitous conſequences that 
were to follow : very far from it. The King himſelf cer- 
tatnly felt no very great apprehenſion on that account; elſe 
he would not have given his aſſent : and the Commons them- 


ſelves, it appears, had but very faint notions of the capital 


changes which the Bill would ſpeedily effect in their politi- 
cal ſituation. . ENTS 
When the Crown of Sweden was, in the firſt inftance, 
ſtripped of alf the different prerogatives we have mentioned, 
it does not appear that thoſe meaſures were effected by ſud- 
den, open proviſions for that purpoſe: it is very probable 


they had been prepared by indireQ regulations formerly made, 


the whole tendency of which ſcarcely any body perhaps 
could foreſee at the time they were framed. 

When the Bill was in agitation, that has been mentioned 
in the formerpart of this work, by which the Houſe of Peers was 
in future to be limited to a certain number that was not to be 
exceeded, the great conſtitutional conſequences of the Bill 
were ſcarcely attended to by any body. The King himſelf 
certainly ſaw no harm in it, ſince he ſent an open meſſage to 
promote the paſſing of it: a meaſure which I cannot ſay 
how far it was in itſelf regular. The Bill was, it appears, 
generally approved. out of doors. Its fate was for a long 
time doubtful in the houſe of Commons; nor did they ac- 
quire any glory with the bulk of the People by finally reject- 
ing it : and Judge Blackſtone, as I find in his Commenta- 
ties, does not ſeem to have thought much of the Bill and its 
being rejected, as he only obſerves that the Commons“ wiſh- 
3 ed to keep the door of the Houſe of Lords as open 2s 
6 poſſible,” Yet, no Bill of greater conſtitutional import- 


{ 

9 

{ 

( 
Tr 
\ 

v 

b 

je 


a] 


* 


OF ENGLAND. 355 


ce with the exigencies of their own ſituation. When, 
through the minority, or eaſy temper of the reigning 
Prince, or other circumſtances, the dread of a ſuperior 
power began to be overlooked, the public cauſe was im- 
mediately deſerted in a greater or leſs degree, and purſuit 
after private influence and lucrative offices took the place 
of patriotiſm. When, under the reign of Charles the 
F iſt, the authority of the Crown was for a while utter- 
ly annihilated, thoſe very Men who, till then, had talked 
of nothing but Magna Charta and liberty, inſtantly en- 
deavoured openly to trample both under foot, 


Since the time we mention, the former Conſtitution. 


of the Government having been reſtored, the great out- 
lines of public liberty have indeed been warmly and ſeri- 


ouſly defended : but if any partial unjuſt laws or regu- 


lations have been made, eſpecially ſince the Revolution 


of the year 1689, if any abuſes injurious to particular 


claſſes of individuals have been ſuffered to continue (facts 
into the truth of which I do not propoſe to examine 
here,) it will certainly be found upon enquiry, that thoſe 
laws and thoſe abuſes were ſuch as that from them the 
ance was ever agitated in Parliament; ſince the conſequences 
of its being paſſed would have been the freeing the Houſe 


of Lords, both in their Judicial and Legiſlative capacities, 
from all conſtitutional check whatever, either from the 


Crown, or the Nation. Nay, it is not to be doubted they 
would have acquired, in time, the right of ele&ing their own 


Members: though it would be uſeleſs to point out here by 


what ſeries of intermediate events the meaſure might have 
been brought about. Whether there exiſted any actual pro- 
ject of this kind, among the firſt framers of the Bill, does not 


appear: but a certain number of the Members of the Houſe 


we mention, would have thought of it ſoon enough, if the 


Bill in queſtion had been enacted into a law; and they would 


certainly have met with ſucceſs, had they been but content- 
ed to wait, and had they taken time, Other equally im- 
portant changes in the ſubſtance, and perhaps the outward 
form, of the Government, would have followed. 
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Members of the Legiſlature well knew, that neither they, 
nor their friends, would ever be likely to ſuffer. : 


If through the unforeſeen operation of ſome new regu- 
lation made to reſtrain the royal prerogative, or through 


ſome ſudden public revolution, any particular bodies or 
elaſſes of individuals were ever to acquire a perſonal in- 
dependent ſhare in the exerciſe of the governing authori- 
ty, we ſhould bebold the public virtue and patriotiſm of 
the Legiſlators and Great Men immediately ceaſe with its 
cauſe, and Ariſtocracy, as it were watchful of the oppor- 


tunity, burſt out at once, and ſpread itſelf over the King- 


dom. 52 5 re und wer: ft 
The Men who are now the Miniſters, then the Part- 
ners of the Crown, would inſtantly ſet themſelves above 


the reach of the law, and ſoon after enſure the ſame pri- 


vilege to their ſeveral ſupporters or dependants. 


Perſonal and independent power being become the only 
kind of ſecurity of which Men would now ſhew them- 
ſelves ambitious, the Habeas Corpus Aft, and in general 
all thoſe laws which ſubjects of every rank mention with 
love, and to which they look up for protection and ſafe- 
ty, would be ſpoken of wich contempt, and mentioned as 
remedies fit only for Countrymen and Cits :—it even 
would not be long before they were ſet aſide, as obſtruct- 
ing the wiſe and ſalutary ſteps of the Senate. 


. * 


„I The pretenſions of an equality of right in all Subjekts, 


= 


of whatever rank and order, to their property and to per- ; 
ſonal ſafety, would ſoon be looked upon as an old-faſhi- 
oned doctrine, which the Judge. himſelf would ridicule 


from the Bench. And the liberty of the preſs, now ſo 


univerſally and warmly vindicated, would without loſs of 
time, be cried down and ſuppreſſed, as only ſerving to 
keep up the inſolence and pride of a refrattory People. 
And let us not believe that the miſtaken People, whole 
Repreſentatives we now behold making ſuch a firm ſtand 
againſt the indiviſible power of the Crown, would, amidſt 
the general devaſtation of every thing they hold dear, ca- 
fily find Men equally diſpoſed io repreſs the encroaching 


4 


OF ENGLAND 357 


while attainable, power of a Senate and Body of Nobles. 
The time would be no more when the People, upon 
whatever Men they let their choice fall, are ſure to find 
them ready ſincerely to join in the ſupport of every im- 
ortant branch of public liberty. 
Preſent: or expected, perſonal power. 401 indepen. 
Jance on the laws being now the conſequence of the 
truſt of the People, wherever they ſhould apply for 


ſervants, they would only meet with betrayers, Cor- 
rupting as it were every thing they ſhould touch, they 


could confer no favour upon an individual but to de- 
ſtroy his public virtue; and to repeat the words uſed 


in a former Chapter, -* their raiſing a Man would on- 


ly be immediately inſpiring him with views direct- 


. ly oppoſite to their own, and ſending him to in- 
„ creaſe the number of their enemies.” 


All theſe conſiderations ſtrongly point out the ver 
great cantion which is neceſſary to be uſed in the dif- 
ficult buſineſs of laying new reſtraints on the govern- 
ing authority. Let therefore the leſs-informed part 
of the People, whoſe zeal requires to be kept up by 


viſible objects, look if they chooſe upon the Crown 
as the only ſeat of the evils they are expoſed to; miſ- 


taken notions on their part are leſs dangerous than 
political indifference, and they are more eaſily directed 
than rouſed, —but at the ſame time, let the more en- 
lightened part of the Nation conſtantly remember, that 
the Conſtitution only ſubſiſts by virtue of a proper 
equilibrium, —by a line being drawn between Power 


and Liberty. 


Made wiſe by the examples of ſeveral ather Na- 


tions, by thoſe which the Hiſtory of this very Coun- 
try affords, let the People, in the heat of their ſtrug- 


gles in the defence of liberty, always take heed, only 
to reach, never to overſhoot, the mark, only to re- 
preſs, never to transfer and diffuſe, Power. 

' Amidlt the alarms that may, at particular times, 
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ariſe from the really awful authority of the Crown, 
let it, on the one hand, be remembered, that even the 
power of the Tudors was oppoſed and fabJted, and 
on the other let it be looked upon as a fundamental 
maxim, that, whenever the proſpe& of perſonal pow- 
er and independance on the governing authority, 
(ball offer to the view of the Members of the Legiſla- 
ture, or in general of thoſe Men to whom the People 
muſt truſt, even Hope itſelf is deſtroyed. The Hol- 
lander, in the midſt of a ſtorm, though truſting to the 


experienced ſtrength of the mounds that protect him, 


ſhudders no doubt at the fight of the foaming Element 
that ſurrounds him; but they all gave themſelves o- 


ver for loſt, when they thought the worm had got in. 


to their dykes * 88 
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A few additional Ohr vation on the rieht of Taxation 
which is lodged in the hands of the Repreſentatives of 
the People, What kind of danger this Regbe ey be 


ph 1k 10. 


HE Sandity of Men, or at leaſt of Politicians, 

ſeem to conſider the right of taxing themſelves, 
enjoyed by the Engliſh Nation, as being no more than 

a means of l their property againſt the attempts 


* Soch new forms as may prove deſtructive of the real 
ſubſtance of a Government, may be unwarily adopted, in the 


ſame manner as the ſaperſtitious notions. and practices de- 


ſcribed in my Work, entitled Memorials of Human Superſti- 


rien, may be introduced into a Religion, ſo as to extirely 


ſubvert the true ſpirit of it. 
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of the Crown ; while they overlook the nobler and 
more extenſive efficiency, of that privilege. 

The right to grant ſubſidies to the Crown, poſſeſſed 
by the People of England, is the ſafeguard of all their 
other liberties, religious and civil: it isa regular means 


conferred on them by the Conſtitution, of influencing 
the motion of the Executive power; and it forms the tie 


by which the latter is bound to them. In ſhort, this 
privilege is a ſure pledge in their hands, that their So- 
vereign, who can diſmiſs their Repreſentatives at his 


pleaſure, will never entertain thoughts of ruling with- 


out the aſſiſtance of theſe. 
If, through unforeſeen events, the Crown could at- 
tain to be independant on the People in regard to its 


| ſupphes, ſuch is the extent of its Prerogative, that, 


from that moment, all the means the People poſſeſs to 
vindicate their liberty, would be annihilated. They 
would have no reſource left, - except indeed that un- 
certain and calamitous one, of an appeal to the ſword ;” 
which 1s no more, after all, than what the moſt en- 
{aved Nations enjoy. 

Let us ſuppoſe, for inſtance, that abuſes of power 
ſhould be committed, which, either by their immedi- 
ate operation, or by the precedents they might eſta- 
bliſh, thould undermine the liberty of the ſubject. The 
People, i it will be ſaid, would then have their remedy 


in the Legiſlative power poſſeſſed by their Repreſenta- 


tives. The Jatter would, at the firſt opportunity, in- 
terfere, and frame ſuch Bills as would prevent the like 
abuſes for the future, But here we muſt obſerve, that 
the Aſſent of the Sovereign is neceſſary to make thoſe 
Bills become Laws; and if, as we have juſt now ſup- 
poſed, he had no need of the ſupport of the Commons, 


how could they obtain his aſſent to laws thus pur poſe 


1y framed to abridge his authority ? 
Again, let us ſuppoſe that, inſtead of contenting it- 
ſelf with making flow advances to deſpotiſm, the 1 
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ecutive power, or its Miniſters, ſhould at once openly 8 
invade the liberty of the ſubject. Obnoxious Men, 


Printers for inſtance, or political Writers, are deſt roy- 


ed, either by military violence, or, to do things with 
more ſecurity, with the forms of law. Then, it will 
be ſaid, the Repreſentatives of the People would im- 
peach the perſons concerned in thoſe meaſures. Though | 
unable to reach a King who perſonally can do no wrong; 
they at leaſt would lay hold of thoſe Men who were 
the immediate inſtruments of his tyrannical proceed- 
ings, and endeavour, by bringing them to condign 
puniſhment, to deter future Judges or Minifters from 
imitating them. All this I grant; and J will even 
add, that circumſtanced as the Repreſentatives of the 
People now are, and having to do with the Sovereign 
who can enjoy no dignity without their aſſiſtance, it 
is moſt likely that their endeavours in the purſuit of 


ſuch laudable obje&s would prove ſucceſsful. But if, 


on the contrary, the King, as we have ſuppoſed, ſtood 


in no need of their aſſiſtance, and moreover knew that 


He ſhould never want it, it is impoſſible to think that 


he would then ſuffer himſelf to remain a tame ſpeQa- 


tor of their proceedings. The impeachments thus 
brought by them would immediately prove the ſignal 


of their diſmiſſion; and the King would make haſte, 


by diffolving them, both to revenge what would then 
be called the inſolence of the Commons, and to ſecure 


his Miniſters. . 
But even thoſe are vain ſuppoſitions: the evil would 
reach much farther; and we may be aſſured, that if 


ever the Crown was to be in a condition to govern 
without the aſſiſtance of the Repreſentatives of the 


People, it would diſmiſs them for ever, and thus rid 
itſelf of an Aſſembly which, while it continued to be 
a clog on its power, could no longer be of any ſervice 
to it. This Charles the Firſt attempted to do when 


he found his Parliaments grew refraftory, and the 
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Kings of France really have done, with reſpe& to the 
General Eſtates of their Kingdom. 

And indeed if we conſider the extent of the Prero- 
gative of the King of England, and eſpecially the cix- 
cumſtance of his completely uniting in himſelf all the 
executive and active powers of the State, we ſhall find 


that it is no exaggeration to ſay, that he has power 


ſufficient to be as arbitrary as the Kings of France, 


were it not for the right of taxation, which in Ung- 


land is poſſeſſed by the People; and the only conſti- 


tutional difference. between the French and Engliſh * 


Nations is, that the former can neither confer benefits 
on their Sovereign, nor hinder his meaſures ; while 
the latter, how extenſive ſoever the prerogative of their 
King may be, can deny him the means of exerting it. 
But here a molt important obſervation is to be made; 
and I intreat the Reader's attention to the ſubject. 
This right of granting ſubſidies to the Crown, can on- 
ly be effectual When it is exerciſed by one Aſſembly 
elone. When ſeveral diſtinct Aſſemblies have it equal- 
ly in their power to ſupply the wants of the Prince, 


the caſe becomes totally altered. The competition 


which ſo eaſily takes place between thoſe different 
Bodies, and even the bare conſciouſneſs which each 
entertains of its inability. to hinder the meaſures of 
the Sovereign, render it impoſlible for them to make 
any effectual conſtitutional uſe of their privilege, 
% Thoſe different Parliaments or Eſtates (to repeat the 


*« obſervation introduced in the former part of this 


% Work) having no means of recommending them- 
64 ſelves to their Sovereign, but their ſuperior readi- 
„ neſs in complying with his demands, vie wich each 


other in granting what it would not only be fruit- 


++ lefs, but even dangerous to refuſe. And the King 
% in the mean time, ſoon comes to demand as a tri- 
** bute, a gift which he is conſident to obtain.” In 
ſaort, it may be laid down as a maxim, that when a 
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Sovereign is made to depend, in regard to his ſupplies, 


on more Aſſemabli s than one, he, in fact, depends up- 
on none. And indeed the King of France is not inde- 
pendent on his People for his neceffary ſupplies, any 
otherwife than by drawing the ſame from feveral dif.. 
| ferent Aſſemblies of their Reprefentatives : the latter 
Have in appearance a right to refuſe all his demands: 
and as the Engliſh call the grants they make to their 
Kings, Aids or Subſidies, ſo do the Eſtates of the 
Frenct Provinces call their Dons gratuits, or free gifts. 
What is it, therefore, that conflitutes the difference 
between the political ſituation of the French and Eng- 
liſh Nations, fince their rights thus ſeem putwardly to 
be the fame The difference lies in this, that there 
tas never been in England more than one Aſſembly 
that could ſupply the wants of the Sovereign. This 
has always kept him in a ſtate, not of a ſeeming, but 
of a real dependance on the Repreſentatives of the 
People for his neceſſary ſupplies; and how low ſoever 
the liberty of the Subject may, at particular times, 
have ſun“, they have always found themſelves poſſeſſed 
of a mot effectual means of reſtoring it, wheneyer 
they have thought proper ſo to do. Uader Henry the 
Fighth, for inſtance, we find the Deſpotiſm of the 
Crown to have been carried to an aſtoniſhing height: 
it Was even enacted that the Proclamations of the King 
ſhould have the force of law; a thing which even in 


France never was 10 expreſsly declared : yet, no ſoon- 


er did the Nation reccver from its long ſtate of fu- 
pineneſs, than the exorbitant power of the Crown was 
reduced within its conſtitutional bounds. 

To no other cauſe than the diſadvantoge of their 
fituation, are we to aſcribe the low condition in which 
the Deputies of the People in the Aſſembly called che 
General Eſtates of France, were always forced to re- 
main. 

Surrounded as they were by the particular Eſtates 


OFT ENGLAN G. 
of thoſe Provinces into which the 8 had been 
formerly divided, they never were able to ſtipulate 
conditions with their Sovereign; and inſtead of mak- 
ing their right of granting ſubldes to the crown ferve 
to gain them in the end a ſhare in Legiſlation, they 


ever remained confined to the naked privilege of 
„ humble Supplication and Remonſtrance.” 


Thoſe Eſtates, however, as all the great Lords in 


France were admitted into them, began at length to 
appear dangerous; and as the King could in the mean 
time do Without their aſſiſtance, they were ſet aſide, 
But ſeveral of the particular Eſtates of the Provinces 
are preſerved to this day: forme, which for temporary 
reaſons had been aboliſhed, have been reſtored : nay, 
fo manageable have popular Aſemblies been found by 
the Crown when it has to do with many, that the kind 
of Government we mention is that which it has been 
found moſt convenient to aſſign to Corſica; aud Cor- 
{ica has been made un pays . * 


* Anidea of the manner in which the buſineſs of grant- 
ing fupplies to the Crown, was conducted by the States of 
the Province of Britany, under the reign of Lewis the 
Fourteenth, may be formed from ſeveral lively ſtrokes to be 
met with in the Letters of Mad. de Sévigné, whoſe Eſtate 
lay in that Province, and who had often aſſfiſted at the hold- 
ing of thoſe States. The granting of ſupplies was not, it 
ſeems, looked upon as any ſetious kind of buſineſs, The 
whole time the States were fitting, was a continued ſcene of 
feſtivity and entertainment; the canvaſſing of the demands 
of the Crown was chietly carried on at the table of the No- 
bleman uo had been deputed from Court to hold the States; 
and every thing was commonly decided by a kind of accla- 

mation. In a certain Aſſembly of thoſe States, the Duke 
of Chaulnes, the Lord Duputy, had a preſent of fifty thou- 
ſand crowns made to him, as well as a conſiderable one for 
his Ducheſs, beſides obtaining the demand of the Court: and 
the Lady we quote here, commenting ſomewhat jocularly 
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That the Crown in England ſhould, on a ſudden, ren. 
der itſelf independant on the Commons for its ſupplies, 
that is, ſhould on a ſudden ſucceſsfully aſſume to itſelf 
a right to lay taxes, on the ſubje&, by its own autho- 
rity, is not certainly an event in any degree likely to 
take place, nor indeed that ſhould, at this preſent 
time, raiſe any kind of political fear, But it is not 
equally impracticable that the right of the Repreſen- 
tatives of the People might become invalidated, by be- 
ing divided in the manner that has been juſt deleribed. 
Such a diviſion of the right of the People might be ef- 
Tefted ſeveral different ways. National calamities for in- 
Nance, unfortunate foreign wars attended with loſs of 
public credit, might ſuggeſt methods for raiſing the ne- 
ce ſſary ſupplies, different from thoſe which have hitherto 
been uſed. Dividing the Kingdom into a certain number 
of parts, which ſhould ſeverally vote ſubſidies to the 
Crown, or even diſtinct aſſeſſments to be made by the dif- 
ferent Counties into which England is now divided, might, 
in the circumſtances we ſuppoſe, be looked upon as ad- 


viſeable expedients; and theſe being once introduced, 


might be continued alterwards. | 


on theſe grants, ſays, Ce nt pas que nous ſoyons riches 5 mais 
nous ſommes honnetes, nous avons du courage, & entre midi & 
une heure, nous ne favons rienrefuſer a nos amis. It is not 
that we are rich; but we are civil, we are full of courage, 
and, between rirelve and one o clock, we are unable to de- 
cc ny any thing to our friends.” _ 

The Iifferent Provinces of Fenice it may be ed. 


are liable to pay ſeveral taxes beſides thoſe impoſed on them 


by their own States. Dean Tucker, in one of his Practs, 
in which he has thought proper to quote this Work, has 
added to the above inſtance of the French Provinces, that of 
the States of the Auftrian Netherlands, which is very con- 
clufive. And examples to the ſame purpoſe might be ſup- 
plied by all thoſe Kingdoms of Europe 1 in which Provincial 


States are held. 
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Another diviſion of the right of che People, much more 
likely to take place than thoſe juſt mentioned, might be 
ſuch as might ariſe from acquiſitions of foreign domi- 
nions, the inhabitants of which ſhould in time claim 
and obtain a right to treat directly with the Crown, 
and grant ſupplies to it, without the interference of 
the Britiſh Legiſlature, 

Should any Colonies acquire the right we meation— 

ſhould, for inſtance, the American Colonies have ac- q 
| quired it, as they claimed it, it is not to be doubted | 
that the conſequences that have reſulted from a divi- | 
fion like that we mention in moſt of the Kingdoms of 
Europe, would alſo have taken place in the Britiſh 
dominions, and that that ſpirit of competition which 
has been above deſcribed, would in time have mani- 0 
feſted itſelf between the different Colonies, This de- 
fire of ingratiating themlelves with the Crown, by 
means of the privilege of granting ſupplies to it, has 1 
even been openly confeſſed by an Agent of the Ameri- 
can provinces*, when, on his being examined by the 
Houſe of Commons, in the year 1765, he ſaid, the 
„% granting Aids to the Crown, us the only means the 4: NES , 
„ FICAans aye of recommending them ſelues to their Soue- [; 
* re:gn. And the events that have of late years tak- it 
en place i in America, render it evident that the Colo- | 
nies would not have ſcrupled going any lengths to ob- 
tain favourable conditions at the expence of Britain and 
the Britiſh Legiſlature, | 
That a fimular ſpirit of competition might be raiſed | 
in Ireland, is alſo ſuſſiciently plain from certain late 
events. And ſhould the American Colonies have ob- 
tained their demands, and at the ſame time ſhould 
Ireland and America have increaſed in wealth to a cer- 
tain degree, *he time might have come at which the 
Crown might have goveraed England with the ſup- 


* Doctor Franklin 
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plies of Ireland and America Ireland with the ſupplies 
of England and of the American Colonies—and the A- 
merican Colonies with the money of 1 other, and 
of England and Ireland. 

To this it may be objected, that the ropplies grant- 
ed by the Colonies, even though joined with thoſe of 
Ireland, never could have riſen to ſuch a height as to 
have counterbalanced the importance of the Engliſh 


Commons.—I anſwer, in the firft place, that there 


would have been no neceſſity that the aids granted by 
Ireland and America ſhould have riſen to an equality 
with thoſe granted by the Britiſh Parliament: it would 
have been ſufficient, to produce the effects we men- 
| tion, that they had only borne a certain proportion with 
theſe latter, ſo far as to have conferred on the Crown 
u certain degree of independance, and at the ſame time 
have raiſed in the Engliſh Commons a correſpondent 
ſenſe of felf-diffidence in the exerciſe of their undoubt- 


ed privilege of granting, or rather , ſubſidies. 
to the Crown. — lere it muſt be remembered, that the 


right of granting, or refuſing, ſapplies to the Crown, 
is the only ultimate, forcible, privilege the Britith Par- 
Hament poſſeſs: by the Conſtitution they have no o- 
ther, as hath been obſerved in the beginning of this 
Chapter : this circumſtance ought to be combined with 
the abſolute exclufiveneſs of the executive powers lodg- 
ed in the Crown—with its prerogative of diſſenting 
from the Bills framed by. Parliament, and even of diſ- 
ſolving it“. 


* Being with Doctor Franklin at his houfe in Craven- 


freet, ſome months before he went back to America, I men- 


tioned to him a few of the remarks contained in this Chap- 


ter, and in general, that the claim of the Amc:ican Colonies 
directly claſhed with one of the vital principles of the Eng- 
liſh Conſtitution. The obſervation, I remember, ſtruck him 
vety much-; it led him afterwards to ſpeak. to me of the ex- 
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I ſhall mention in the ſecond place, a remarkable 
fact in regard to the ſubject we are treating (which 
may ſerve to ſhew that Politictans are not always con- 
ſiſtent, or even ſagacious in their arguments;) which 
12, that the ſame perſons who are the moſt ſtrenuous 
advocates for granting to the American Colomes their 
demands, were at the ſame time the moſt ſanguine in 
their predictions of the future wealth and greatneſs of 
America, and at the fame time, alſo, uſed to make 
frequent complaints of the undue influence which the 
Crown derives from the ſcanty ſupplies granted to it by 
the kingdom of Ireland“. 

Had the American Colonies fully obtained their de- 
mands, both the eſſence of the preſent Engliſh Govern- 
ment, and the condition of the Engliſh People, would 


amination he had 3 in the Houſe of Commons; and 
he concluded with lending me the volume of the Collection of 
Parliamentary Debates, in which afl account of it is contained. 
Finding the eonſtituticnal tendency of the claim of the Ame- 
ricins to be a ſuhject not very generally underſtood, I added 
a few paragraphs concerning it, in the Engliſh edition I 
ſome time after gave of this work; and on publiſhing a third 
Edition of the ſame, I thought it might not he amiſs to 
write fomething more compacy on the ſubject, and have ac- 
cording added the preſent new. Chapter, into which I have 
transferred the few additional paragraphs I mention, leaving 
in the place where they ſtood only the general obfervations 
on the right of granting ſubſidies, which were formerly in 
the French work. Several of the ideas, and even expreſſions 
contained in this Chapter, made their appearance in the Pub- 
lic Advertiſer, about thetime I was preparing the firſt Edi— 
tion: I ſent them myſelf to that Newſpaper, under the ſig- 
nature of Avena. I mention this for the ſake of thoſe per- 


fons who may perehauce remember having ſeen the ſketch [ 
allude to. 


* For inſtance, the complaints made ia regard to the pen- 


lions on the Iriſh eſtabliſimeut. 
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- certainly have been altered thereby: nor would ſuch = 
change have been inconfidetable, but in proportion as 


the Colonies {hould have remained in a ſtate of nati- 


onal poverty*. _ 
When I obſerve that no Man who withed for the pre- 


| ſervation of the form and ſpirit of the Engliſh Conſtitution, 
ought. to have deſited that the claim of the American Colo- 
nes might be granted them, neither do I mean to ſay that 


the American Colomes ſnould have given up their claim. — 
The wiſdom of Miniſters, in regard to American affairs, 


ought to have been conſtantly employed in making the Co- 


lonies-uſeful to this Country, and at the ſame time in hiding 
their ſubjection from them (a caution which is, after all, 


more or leſs uſed in every government upon earth ;) it ought 


to have been exerted in preventing the oppoſite intereſts of 
Britain, and of America, from being brought to an iſſue, to 


any ſuch claſhing dilemma as would render difobedience on 


the one hand, and the reſort to forte on the other, almoſt 
ſurely unavoidable. The generality of people fancy that 


Miniſters uſe a great depth of thought, and much forecaſt in 


their operations z ; whereas the truth is, that Miniſters in all 
Countries never think but of providing for preſent, 1mmedi- 
ate, contingencies; in doing which they conſtantly follow 
the open track before them, This method does very well for 


the common courſe of human affairs, and even is the ſafeſt; 
but wheneyer caſes and circumſtances of a new and ankam 
nature occur, ſad blunders and uproar are the conſequences, 
The- celebrated Count Cxenſtiern, Chancellor of Sweden, 


one day when his Son was expreſſing to him his difidence of 
his own abilities, and the dread with which he thought of 
ever engaging in the management of public affairs, made the 
following Latin anſwer to him: Neſeis, mi fili, quam parvd 


cum \ſapientid regitur mundus. ** You do not know, my don, 


« with what little den the World is governed.“ 
Matters baving come to an eruption, it was no long- 

er to be expected they, could be compromiſed by the pals 

liative offers ſent at different times from this Country 


to America. When the Earl of Carſlile ſolicited to be at 


-_ 
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Conclufion—A ſow Words gn the Nature of the Divi. 
DFons that take place in Eno] gland. 


SHALL. conclude this Work with a few Obſerva- 


tions on the total freedom from violence with 
which the political diſputes and contentions in Eng- 
land are conducted and terminated, in order both to 
give a farther proof of the ſoundneſs of the principles 
on which the Engliſh Government is ſounded, and to 


confute in general the opinion of foreign Writers or 


Politicians, who, milled by the apparent heat with 
which thoſe diſputes are ſometimes carried on, and 
the clamour to which they give occaſion, look upon 
England as a perpetual ſcene of civil broils and diſ- 
fenſions. 

In fact, if we conſider, in the firſt place, the con- 
ſtant tenor of the condu&@ of the Parliament, we ſhall 
fee that whatever different views the ſeveral Branches 


34 


the head of the ſolemn Commiſſion that ſailed for the purpoſe 
we mention, he did not certainly ſhew modeſty equa] to that. 


of the Son of Chancellor Oxenſtiern. It has been ſaid that, in 


that ſtage of the conteſt the Americans could not think that 
the propoſals thus ſent to them were ſeriouſly meant: how- 


ever, this cannot have been the principal cauſe of the miſ- | 


carriage of the Commiſſion. The fact is, that after the 
Americans had been onee made to open their eyes on their 
political ſituation, and rendered ſenſible of the local advan- 
tages of their Country, it was become in a manner impoſſible 
to have ſtruck with them any bargain at which either Na- 
tion would have afterwards had cauſe to rejoice, or even to 


have made any bargain at all. It would be needleſs to ſay 


here any thing more on the ſubje& of the American conteſt. 
The motto of one of the Engliſh Nobility ſhould have 

been that of Miniſters, in their regulations for rendering the 

Colonies uſctul*to the Mother Country, — Faire ſans dire. 
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that compoſe it may at times purſue, and whatever 


nſe they may accordingly make of. their privileges, 
they never go, in regard to each other, beyon4 the 
terms, not only of oa hut even of that general 
good underſtanding which Saght to prevail among them. 

Thus the King, though he preſerves the ſtyle of 
his Diguity, never addreſſes the two Honſes but in 
terms of regard and affection ; and if at any time he 


( 
: 
chooſes to refuſe their Bills, he only ſays that he will 
conſider of them (le Roy Sadviſera ; ) which is cer- 
tainly a gentler expreſſion than the word Veto. i 
The two Hauſes on their part, though very jealous, t 
each within their own walls, of the freedom of ſpeech, c 
are, on the other hand, careful that that liberty ſhall E 
never break out into. unguarded expreſſions with re- | 
gard to the perſon of the King. It is even a conſtant K 
rule among them never to mention him, when they ; 
mean to blame the adminiſtration ; and thoſe things 10 
which they may chooſe to cenſure even in the Speech- fi 
es made by the King in perſon, and which are plainly [ #4: 
his own acts, are never conſidered but as the deed of ſc 
His Miniſters, or in general of thoſe who have adviſed { 
him. Vi 
The two Houſes are alſo ally attentive to pre- Iv 
vent every ſtep that may be inconſiſtent with that le 
reſpect which they mutually owe to one another. The th 
examples of their differences with each other are very - i 
rare, and were, for the moſt part, mere miſunderſtand- ſe, 
ings. Nay, in order to prevent all ſubject of alterca- ii 
tion, the cuſtom is, that when one of the two Houſes St 
refuſes to conſent to a Bill preſented by the other, no an 
formal declaration is made of ſuch refuſal ; and that pr 
Houſe whoſe Bill is rejected, learns its fate only ſrom in 
their hearing no more of it, or by what the Members 8 
may be told as private perſons. ; ple 
In each Houſe, the Members take care, even in the =. 
heat of debate, never to go beyond certain bounds in ta 


their manner of ſpeaking of each other: if they were = 
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to offend in that reſpect, they would certainly incur 


the cenſure of the Houſe. And as reaſon has taught 


Mankind to refrain, in their wars, from all injuries 
to each other that have no tendency to promote the 
main object of their contentions, ſo a kind of Law of 
Nations (if I may ſo exprefs myſelf) has been intro- 
duced among the perſons who form the Parliament, 
and take part in the debates : they have diſcovered 
that they may very well be of oppolite parties, and 
yet not hate and perſecute one another. Coming freſh 
from debates carried on even with conſiderable warmth, 
they meet without reluctance in the ordinary inter- 
courſe of life; and, ſuſpending all hoſtilities, they hold 
every place out of Parliament to be neutral ground, 
In regard to the generality 'of the People, as they 
never are called upon to come to a final deciſion with 
reſpect to any public meaſures, or expreſsly to concur 
in ſupporting them, they preſerve themſelves {till more 
free from party ſpirit than their repreſentatives them- 
ſelves ſometimes are. Conſidering, as we have ob- 
ſerved, the affairs of Government as only matter of 
ſpeculation, they never have occaſion to engage in any 
vehement conteits among themſelves on that account. 
Much leſs do they think pf taking an active and vio- 
lent part in the differences of particular factions, or 
the quarrels of private individuals. And thoſe family 
feuds, thoſe party animoſities, thoſe victories and con- 
ſequent outrages of factions alternately ſucceſsful ; in 
| ſhort, all thoſe inconveniences which in ſo many other 
States have conſtantly been the attendants of liberty, 
and which Authors tell ns we muſt ſubmit to, as the 


price of it,. are things in very great meaſure unknown. 
in England, 


But are not the Engliſh cerpetually making com- 


8 againſt the Adminiſtration ? and do they not 
peak and write as if they were continually expoſed 
to grievances of every kind? 

Undoubtedly, I ſhall anſwer, i in a Society of Being 


Dr 
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ſubje& to error, diſſatisfactions will neceſſarily ariſe 


from ſome quarter or other; and in a free Society, 
they. will be. openly manifeſted by complaints. Beſides, 
as every Man in England is permitted to give his opi- 
nion upon all ſubjeQs, and as to watch over the Ad- 
miniſtration, and to complain of grievances, is the 
proper duty of the Repreſentatives of the People, 


complaints muſt neceſſarily be heard in ſuch a Go- 


vernment, and even more e and upon more 
ſubjects, than in any other. 

But thoſe complaints, it ſhould be Io) WIOE us are 
not, in England, the cries of oppreſſion forced at laſt 
to break its filence. They do not ſuppoſe hearts deep- 


ly wounded, Nay, I will go farther, they do not 


even ſuppoſe very determinate ſentiments; and they 
are often nothing more than the firſt vent which Men 


give to their new, and yet unſettled conceptions, 


The agitation of Men's minds is not therefore in 
England what jt would be in other States: it is not 
the ſymptom of a profound and general diſcontent, 
and the forerunner of violent commotions. Foreſeen, 
regulated, even hoped for by the Conſtitution, this 


| agitation animates all the different parts of the State, 


and is to be conſidered ouly as the beneficial viciſſitude 
of the ſeaſons. The governing Power being dependent 


on the Nation, is often thwarted, but ſo long as it con- 


tinues to deſerve the affect ion of the People, can never 


be endangered. Like a vigorous tree, which ſtretch- 
es its branches far and wide, the ſlighteſt breath can 


put it in motion; but it acquires and exerts at every 
minute a new degree of force, and reſiſts the winds, 


by the ſtrength and elaiticity « of its fibres, and the 


depth of its roots. 


In a word, whatever Revolutions may at times hap- 
pen among the perſons who conduct the public affairs 


in England, they never occaſion the ſhorteſt ceſſation 


of the power of the Laws, nor the ſmalleſt diminution 


of the ſecurity of individuals. A Man who ſhould 
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have incurred the enmity of the moſt powerful Men 


in the State, —- what do I ſay— though he had, like 


another FVatinius, drawn upon himſelf the united de- 
teſtation of all parties, might, under the protection of 
the Laws, and'by keeping within the bounds required 
by them, continue to ſet both his enemies and the 
whole Nation at defiance, Z 
The limits preſcribed to this book do not admit of 
entering into any farther particulars on the ſubjeQ we 


are treating here; but if we were to purſue this in- 
quiry, and examine into the influence which the Eng- 


lith Government has on the manners and cuſtoms of 
the People, perhaps we ſhould find that, inſtead of in- 
ſpiring them with any diſpoſition to diſorder or anar- 
chy, it produces in them a quite contrary effect. As 
they ſee the higheſt Powers in the State conſtantly 


ſubmit to the Laws, and they receive, themſelves, 


ſuch a certain protection from thoſe Laws, whenever 
they appeal to them, it is impoſſible but they mult in- 


ſenſibly contract a deep-rooted reverence for them, 


which can at no time ceaſe to have ſome influence on 
their actions. And, in fact, we ſee that even the low- 


er claſs of the People, in England, notwithſtanding 


the apparent exceſſes into which they are ſometime3 
hurried, poſſeſs a ſpirit of juſtice and order, ſuperior 


to what is to be obſerved in the ſame rank of men in 
other Countries. The extraordinary indulgence which 
is ſhewn to accuſed perſons of every degree, is not at- 
tended with any of thoſe pernicious conſequences which 
we might at firſt be apt to fear from it. And it is per- 
haps to the nature of the Engliſh Conſtitution itfelf 
(however remote the cauſe may perhaps ſeem,) and 
to the ſpirit of juſtice it continually and inſenſibly dif- 


fuſes throughout all orders of the People, that we are 


to attribute the ſingular advantage poſſeſſed by the 8 
ngliſh Nation, of employing an incomparably milder 
mode of adminiſtering Juſtice in criminal matters than 
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any other Nation, and at the ſame time of affording 


perhaps fewer inſtances of violence of crize?ty, 

Another conſequence which we might obſerve here, 
as flowing -alfo from the principles of the Engliſh Go- 
vernment; is the moderate behaviour of all thoſe who 
are inveſted with any branch of public authority. And 
if we look at the condu& of all public Officers in 
England, from the Miniſters of State, or the Judge, 
dow to the loweſt Officers of Juſtice, we ſind a ſpirit 
of forbearance and lenity prevailing in England, a- 
mong all perſons 1 in power, which cannot but create 
ſome ſurpriſe in thoſe who have viſited other Coun- 
tries. 

One circumſtance more I ſhall obſerve here, as pe- 
culiar to England, which 1s the conſtant attention of 
the Legiſlature in providing for the intereſts and wel- 
fare of the People, and the indulgences ſhewn by them 
to their very prejudices. Advantages theſe, which are 
no doubt the conſequepce of the general ſpirit which 
animates the whole Engliſh Government, but are alſo 
particularly owing to that circumſtance pecultar to it, 


of having lodged the active part of Legiſlation in the 


Hands of the Repreſentatives of the Nation, and com- 
mitted the care of alleviating the grievances of the Peo- 


ple to perſons who either feel them, or ſee them near- 
ly, and whoſe ſureſt path to advancement and glory is 


to be active in finding remedies for them. 

Not that I mean, however, that no abuſes take 
place in the Engliſh Government, and that all poſ- 
{ible good laws are made in it; but that there is a 
canſtant tendency in it, both to correct the one, and 
improve the other. And that all the laws that ate in 
being are certainly executed, whenever appealed to, 
is what I look upon as the charaQteriſtic and undiſput- 
ed advantage of the Engliſh Conſtitution. A Conſti- 


tution the more likely to produce all the effects we 


have mentioned, and to procure in general the happi - 
neſs of the People, in that it has taken Mankind as 
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they are, and has not endeavoured to prevent every thing, 
but to regulate every thing: I ſhall add, the more diffi- 
cult to diſcover, becauſe its form was complicated, while 
its prineiples were natural and ſimple. Hence it is that 
the Politicians of Antiquity, ſenſible of the inconveni- 
ences of the Governments they had opportunities of 
knowing, wiſhed for the eſtabliſhment of ſuch a Govern- 
ment, without much hopes of ever ſeeing it effected“. 
Nay, Tacitus, the beſt judge of them all, conſidered it 
as a project entirely cbimericalfſ. Nor was it becauſe he 
had not thought of it, had not reflected on it, that he 
was of this opinion: he had ſought for ſuch a govegn- 
ment, had had a glimpſe of it, and yet continued to pro- 
nounce it impracticable. | 
Leet us not, therefore, aſcribe to the confined views of 
Map, to his imperfect ſagacity, the diſcovery of this im- 
portant fecret. The world might have grown old, gene- 
rations might have ſucceeded generations, {till ſeeking it in 
vain. It has been by a fortunate conjunction of circum— 
ſtances, I ſhall add, by the aſſiſtance of a favourable ſitua- 
tion, that liberty has at laſt been able to erect herſelf a 
Temple. 
Invoked by every Nation, but of too delicate a nature, 
as it ſhould ſeem, to ſubfiſt in Societies formed of ſuch 
imperfect beings as Mankind, ſhe ſhewed, and but juſt 
{hewed, herſelf to the ingenious Nations of antiquity who 
inhabited the ſouth of Europe. They were conſtantly 
miſtaken in the form of the worthip they paid to her. As 
they continually aimed at extending dominion and con- 
gueſt over other Nations, they were no leſs miſtaken in 


& Statuo eſſe optimè conſtitutam Rempublicam quaæ ex 
* tribus generibus illis, regali, optimo, et populari, modice 
„ confuſa.” —Cic. Fragm. 


+ «© CunAtas Nationes & Urbes, Populus, aut Priores, 
aut Singuli, regunt. Delecta ex his & conſtituta Rei- 
4 publicz forma, laudari facilius quam evenire; vel fi evenit, 
„ haud diuturaa eſſe poteſt.“ Tac. Ann. lib. iv. 
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the ſpirit of that worſhip ; and though they continued for 
ages to pay their devotions to her, ſhe ſtill continued, 


with regard to them, to be the unknown Goddeſs. 


_ Excluded, ſince that time, from thoſe places to which 
ſhe had ſeemed to pive a pfeference, driven to the ex- 
tremity of the Weſtern World, baniſhed even out of the 
Continent, ſhe has taken refuge in the Atlantic Ocean. 
There it is, that freed from the dangers df external dif- 
turbance, and aihfled by a happy pre-arrangement of 
things, ſhe has been able fully to diſplay the form that 
ſuited her; and ſhe has found fix centuries to have been 
neceſſary to the completion of her Work. 72 

Being ſheltered, as it were, within a Citadel, ſhe there 


reigns over a Nation which is the better entitled to her 


favours as it endeavours to extend her Empire, and car- 
ries with it, to every part of its dominions, the bleflings of 
induſtry and equality. Fenced in on every ſide, to uſe the 
expreſſions of Chamberlavne, with a wide and deep ditch, 
the ſea, guarded with ſtrong outworks, its ſhips of war, 


and defendec by the courage of her Seamen, ſhe preſerves 


that important ſecret, - that ſacred fire, ſo difficult to be 


kindled, and which, if it were once extinguiſhed, would 


perſons never be lighted again. When the World hall 
have. been again laid waſte by Conquerors, ſhe will ſlill 


continue to ſhew Mankind, not only the. principle that 
ought to unite them, but what is of no leſs importance, 
the fem underwhich-they-ooght-to-be united. And the 


Philoſopher, when he conſiders the conſlant fate of civil 
Societies amongſt Men, and obſerves the numerous and 
werful cauſes which feem as it were unavoidably to 


conduct them all to a ſtate of incurable political Slavery, 


takes comfort in ſeeing that Liberty has at length diſ- 


. Cloſed het ſecret to Mankind,and: ſecured an Aſylum to- 


herſelf. Su 
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M ERICAN Colonies, their claim of voting 

ſupplies to the crown, hurtful, if obtained, to 

the Engliſh conſtitution, 365, 368. What ought 

to have been the general conduct of miniſters 1 in 
regard to the colonies, 368, 369. 

| Appeal, in caſe of murder, its 2 and to whom al- 

lowed, 79. 


Army, reſtriftions on the power of the king i in regard 


to the keeping of it, 80, 81. The appropriated | 


funds for the paying of the ſame, 81. 

Arreſt, method of, in civil cauſes by the Engliſh laws, 
93, 96. By the Roman laws, 96, 97. The altera- 
tions in the Engliſh law in that ns, 97- 


Aſſemblies, popular, the diſadvantages they he under | 


in regard to their coming to any deliberate well- 


weighed reſolution, 184, 185. The advantages a a 


few diſtinguiſhed citizens have over them, 185, 190, 
192, 194. 


Athens, an inflance of the proceedings of the magi- 


ſtrates, 201. 
Aula Regis, what kind of court, 34. 
Author, occaſional perſonal remarks of his, 169, 299, 


311, 316. His converſation with Dr. Franklin, 


365. 
3 
Ke unite in a common cauſe with the people, 38. 
241, 319. 
Beauchamp, lord, procures the paſſing of 2 bill for li- 
miting perſonal arreſts, 98. 
Bill., how deliberated upon and framed, 55, 66, 168, 
175, 197. 
Bill of Rights, an account of, 60, 15 
BlackRlone, judge, quoted, 66, 75, 115, 140, 144, 256. 
Burnct, e quoted, 260, 280, 3 30. 
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Ccfar, public ſpeech of his, quoted, 270, 27 r. 
Charles I. ſketch of his reign, 54, 56. 
Coke, Sir Edward, quoted, 115, 137, 169, 214. 
Comines, Philip de, quoted, 43, 50. 


Commons, Engliſh, their firſt origin, 26, 44. 100 d the 
houſe 1s conſtituted, 62. Vindieate the right of tax. 


ation againſt the attempts of the Crown, 52, 56. 

And of the lords, 77. Their exiſtence wholly de- 
pends upon that right, ibid. The firſt inſtance of 
2 miſunderſtanding between them and the lords in 
regard to money bills, ibid. They cannot vote by 


Proxy, 170. Enjoy a freedom of debate ſuperior to 


that ever poſſeſſed by any popular aſſembly, 175. 
Have impeached the ſervants of the crown and judg- 
es, 257, 259. Their proceedings in the caſe of fir 
John Coventry, 260. Abridge their own perſonal 
privileges, 261. In what theſe privileges now con- 
fiſt, ibid. Do ſtrict juſtice on their own members, 
262, 263. On what occaſion they repealed the ſta- 
tute De Heruico Comburendo, 271. 

Common uealibs, the people in them apt to be miſled 
by favourite leaders, 150, 152. The diviſion of the 


executive authority that takes place in them, makes 
it very difficult to lay it under proper reſtraints, 


161, 162. The people unavoidably betrayed by 
thoſe whom they truſt with power, 199, 204, 208. 
By what means commonwealths generally loſe their 
liberties, 336. Real great difficulty for the people 

in them to preſerve their rights, 338, 339. 

Conqueſt, the, is the real æra of the formation of the 
preſent Engliſh government, 29. 

Conflitution, Englifh, the æras of its formation, 49, 60. 
Cauſes that operate for its preſervation, 336, 341. 
Dangers to which it may be expoſed, 347, 348. In 
what circumſtances it may b&looked upon as anni- 


hilated, 349. Such a one withed for by the politi- 


cians of antiquity 5 37.55; 
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on ſuli, che era of their creation, and nature of their 
office, 234. Unreſtrained power, 247. 

Coronation oath, 80, 8 1. 

Courts of law, in England, their names and fandtions: 
92, 93 · The great impartisliry of their proceedings, 
267, 268. 

Cromwell, his fruitleſs attempts to form a popular aſ- 
ſembly obedient to him, 30g. 


Crown, its power much ſuperior i in England after the 
Conqueſt, to what it was in France, go, 37. Its pre- 


ſent conſtitutional prerogatives, 68, 69. Reſtraints 

it lies under, 78, 80. Totally dependent on the 

people for its ſupplies, 70, 72. The ſtability of the 

executive power of the Engliſh crown, 276. Great 
advantages reſult from this ſtability, 296—19. 


Cunningham's Law Dictionary quoted, 104, 105, 120. 


D 
Debate, how conducted in the Engliſh parliament, 64, 
65, 196, 197, 198. 
Dictators, their great power, 180, 247. 
Diſſolution of the parliament, its effects, 297. 
Douglas, earls of, cauſed to be {lain by James II. of 
| Scotland, 290. . 
Edward I. ſurnamed the Engliſh Juſtinian, 43. 
Elections, laws relating to them, 62, 63, 84, $5. 
Elizabeth, queen, the inquiſitorial court of High Com- 
miſſion eſtabliſhed during her reign, 53. 


England, the power of the king becomes very great at 


the Conqueſt, 23. Remarkable impartiality in the 
courts of law, 266, 267. Diviſions among the peo- 
ple never carried very far, 371, 372. 

Equity, courts of, an inquiry into the meaning of the 
word, and their real office, 109, 111. How theſe 
courts were firſt inſtituted, 115. 


F 
France, the feudal government was eſtabliſhed in it in 
a very low manner, and how, 30, 31. The remark- 
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able treaty by which the war for the matic good 


was terminated, 44. General eſtates, how conſti- 
tuted, 45. A remarkable inſurrection, 47. What 
they call Edits enregiſtres, 67. French parliament, 
What, ibid. Late king's expedient for diſmiſſing 
the parliament of Paris, 292. The jealouſy of the 
crown againſt that aſſembly, 304. 
Fennklee, Dr. quoted, 365, 
French language, introduced into the Engliſh lazes by 
g William the Conqueror, 66. 


G 
George 1 | kiog, led into an imprudent ſtep, 281, 349, 


354, 355+ 


General warrants, ſet aſide, 311. 


Geneva, republic of, mentioned, 172, 189, 222, 341. 


Germany, by what cauſe the growth of the power of 
the crown has been checked there, 48. 

Grand Fury, its office, 132, 133. 

G1/e, duke of, lain by order of King Henry III. of 
France, 199. 


1 | 

Habeas Corpus act, when paſſed, and for what purpoſe, 
146. The tenor of it, 147. 

Hale, judge, his deſcription of the office of a jury, 138, 

Henry I. grants a charter to his ſubjects, what condi- 

tion he annexes to it, 38. 


Henry VIII. his great power, 52. 


Hott, judge, remarkable opinion delivered by him, 229, 
Hugh Capet, the firſt hereditary king in F rance, 32. 
Hume, Mr. a few words oa the char acer given by him 
of Jumes II. 322, 323. | 
I 
Jacob's Law Dictionary quoted, 104, 120. 


5 James I. keeps his ground agaiud the reſtleſs ſpirit of 


the times, 322, 
James II. how his dethronement was effected, 58. 


Jeſuits, how expelled from Spain, 292, 


E 


Impeachment, public, what, and its effects, 81, 93. In- 
ſtances of miniſters and judges impeached by the 

commons, 82, 257—25 

TImpriſonment, the method formerly uſed for liberating 
impriſoned perſons,” 145: They were inſufficient 
againſt the power of the privy council, 146. A new 
force given them by the petition of rights, ibid. ; 

_ + vaded again by means of an alies and a pluries, ibid. 

Jobn, king, grants the great charter, 41. 

Jobnſon, Dr. Samuel, his opinion concerning the office 
of the courts of equity examined, 110. 

Journal of the commons. Their addrels to the crown 

In regard to the printing of the ſame, 288. 

Judges, how they may be removed from their offices, 

173. Cannot alter the mode of puniſhment, 140. 

Junius's letter quoted, 136. 

Jury, how they are to ſhape their verdic, 136. What 

rales muſt follow in their opinions, 137. 

Fuſtice, impartiality of its adminiſtration in England, 

2609—269, 311. * 


King, not to be named in debates, 198. 

Legi/lative power, how formed in England, 62 & ſeq. 
Advantages arifing from its being divided, 164 & ſeq. 
Remarkable conſtancy in its operations in England, 

166. 

Legiſlation, the buſineſs of, conducted in England upon 
quite different principles from what it is in the re- 
publican governments, 171. 

Liberty, the word much miſapplied or miſunderſtood, 
179, 182. A truer de finition of the ſame, 182, 183. 
Singular law doctrine in England concerning the 
liberty of the ſubject, 317—320. 

Livy quoted, 186, 194, 234, 236, 239, 247, 248. 

Lords, the houſe of, how conſtituted, 63, 64. Not 
ſuifered by the commons to frame, or even alter, a 
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money- bill, 65. The great pre- eminence allowed 
them in point of ceremony over the commons, 169. 
170. Can vote by proxy, 170. Their impartiality 
in their judicial capacity, 264, A bill. is framed. 
- to limit their number, 281, 349- 
union. lord, quoted, 227, 228. 


M 
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153 
Marlborough, duke of, eaſily diſmiſca from his em- 
ployments, 161, 289. 

Martial, courts, a xc EP diſpute between one. 
and a court of law, 325, 326, 

Military power, its needleſſneſs to ſupport the power 
of the crown in England, 276, 320, 324. The ſur- 
priſing ſubjection of it to the civil power in Eng- 
land, 276, 324. 327- | 

Minifter, equally intereſted with other ſubje&s in 

| maintaining the laws concerning perſonal ſecurity, 
1} 208. 
Monarcbhies, reyolutions always concluded in them by 
| * proviſions for. the advantage of great men and lead- 
| ers, not of the people, the ſame as in commonwealthy, 
= 2240, 284, 306, 307, The monarchs are afraid of 
1 powerful ſubjects, 290. Cannot do without ſome 
arbitrary means of aſſerting their authority, 297. 
Very jealous of the liberty of the preſs, and per- 
haps are really obligated to be ſo, 299, 300. The 
military ſuperior to the civil power, 324. 
Money Bills, not to be tacked to other bills, 72, 280. 
Monteſquieu, quoted, 213, 332. 
ory 5 Utopia . 213. 
O 
Oftracifm, an arbitrary unjuſt expedient, but perhaps 
| neceſſary in the republic of Athens, 297. 
Oxenſtiern, chancellor, his words to his ſon, 368. 
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Parliament, Engliſh, the conſtitution of, 62—70. 


ay hw 


E 1 


Peers, how to be tried, 138. 

Pope, Mr. quoted, 200. | 
Premumre, the different meanings of the word, 148. 
Pretor, his office in Rome, 96. His proviſions, 111--119. 


| Preſs, liberty of the, is a real cenſorial power lodged 


in the people, 212, 21g. A definition of it, 215. 
How extenſive its uſe has become, 217, The real 
foundation on which it reſts in England, 317, 318. 

Priſoner, how to be committed, 132. 
Privy council, its real office in the En liſh government, 

285. 

Prorogation, its effects, 64. The term not to be af- 
terwards ſhortened, 78. | 
Propounding, in legiſlation, the privilege of, referved 
to the executive power in commonwealths, 171. 
Allotted in the Engliſh conſtitution to the repre- 
fentatives of the people, 17g 176. How the ſame 
was formerly ſettled in France, Sweden, Scotland, 
and Ireland, 175. 
R- 
113 qualifications for being one, 62. Ad. 
Vvoantages that accrue to the people from acting 
through repreſentatives, 189 — 191. 
Re/iflance, right of, admitted by the Engliſh laws, 227, 
229. Recognized even by the courts of law, 2829. 
Revolutions, have always been concluded in England 
in an advantageous manner to public liberty, 233. 
Rome, wrong notions of liberty the patricians and ſe- 
nate give to the people, 179. Who were called 
nobles, 162, 204. Remarkable inſtance of inſolence 
and cruelty in a magiſtrate, 249. Corruption of 
the judges, 250, 251. How the final overthrow of 
the republic was operated, 334. The political rights 
allotted to the people, 335: 
Rouſſeau, quoted, 168, 179, 213, 339. 
Rilſſian ambaſſador, the caſe of his arreſt, 268. 
8 
Saxon government, aboliſhed in England by the Nor- 
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man Conqueſt, 29. . far reſlored ſince tte 
Conqueſt, go, 31. 

Scotland, the number of repreſentatives it ſends to par- 
Hartes, 62. The lords of the articles, what aſſem- 


bly, 175. 


Senate, Roman, how formed, 203. 


Sevigne madam de, quoted, 363, 364. 

Smith, Dr. Adam, his opinion on liberty, and on the 
effects produced by a ot. army examined, 312 
—3Z16, 

Span how that monarchy was formed, 48. 

Spelman, quoted, 29. 

Star Chamber, the court of, how kings. 56. By 

what means aboliſhed, 340. 


Statute de Beritico comburendo, on what reaſon repeal. 


ed, 271. 

Sweden, an account of the revolutions that have taken 
place in its government, and of the reſtraints at 
times put on the ny of the crown, 282, 283. 


Swot, dean, quoted, 289. 


Tacitus, quoted, 5 i, 375. 


Taxation, right of, when fitſt ſecured to the wa and 


commons, 46. Rendered ineffectual when lodged 
in ſeveral diſtin provincial aſſemblies, 62, 363. 
Temple, fir William, quoted, 29 
Torture, attempted to be N in the reign of 
Henry VI. by the dikes of Exeter and Suffolk, 140. 
Treaſon, high, ſtatutes concerning it repealed, 53, 75: 
Triad, by jury, how to be conducted, 133. 
Tully, quoted, 101; 113, 193, 196, 20g, 249, 252, 375. 
V ä 


| Verdict how to be expreſſed, 136; 137. 


W 
William the Conqueror, ſets aſide the Saxon, and ſub- 
ſtitutes the feudal government, 29 & ſeq. 
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